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BANK OF AMERICA, N.A,,
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Defendant.

NOW COME Plaintiffs, by and through undersigned counsel, complaining of Defendant

Bank of America, N.A. as follows:
PARTIES
L. Plaintiffs are citizens and residents of Horry County, South Carolina; Houston
County, Texas, Polk County, Oregon; Cobb County, Georgia; Mecklenburg County, North
Carolina; Kitsap County, Washington; Osceola County, Florida and Seminole County, Florida,;
San Bernardino County, California; Lee County, Florida; Saint Paul, Minnesota.
2. Defendant, Bank of America, N.A. (hereinafter “BOA™), is a Delaware

Corporation, with its principal place of business located at 101 S. Tryon Street, Charlotte, North

Carolina.
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JURISDICTION and VENUE

3. The Court has personal jurisdiction of the Defendant under N.C. Gen. Stat. §1-75 4.

4. The Court has subject matter jurisdiction under, inter alia, N.C. Gen. Stat. § 7A-
240. The amount in controversy is in excess of $25,000 under N.C. Gen. Stat. §7A-243.

5. Venue, in this Court over this cause, is proper under N.C. Gen. Stat. §1-80.

GENERAL FACTUAL ALLEGATIONS

6. This complaint chronicles the fraudulent scheme exacted by BOA on homeowners
seeking Home Affordable Modification Program (“HAMP") modifications. Plaintiffs were
victims of this fraud.

7. In late 2008 and early 2009, the United States Government provided a total of $45
billion to BOA pursuant to the Troubled Asset Relief Program (“TARP™). It also extended to BOA
an additional guarantee of over $100 billion. Having concluded that the costs of allowing BOA to
fail were too high, the U.S. Government decided taxpayers would save the life of BOA, and they
did.!

8. As the Congressional Oversight Panel (“Panel”) described it, “almost overnight”
U.S. taxpayers provided to several large financial institutions, including BOA, an infusion of over

$200 billion.? This massive bailout allowed the continued existence of several institutions

including BOA.

$ United States Department of Treasury, Troubled Asset Relief Program Transactions Report, (“Treasury Transaction
Report™), available at: https:ﬂwww.teasury.govfi.nitiatives!ﬁnancial-stabilityfreportslPagcsfdefaulLaspx

2 Congressional Oversight Panel, The Final Report of the Congressional Oversight Panel, March 16, 2011, (“Final
Report”), available at http:/iwww.senate. gov/general/common/genetic/COP redirect.htm.
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BOA Agrees to the Home Affordable Modification Program
(“HAMP”) in Exchange for Billions from Taxpayers

9. Because the stated purpose of the financial bailout was to help the American people
and homeowners in particular, HAMP was implemented in March of 2009 to assist the millions of
Armerican homeowners facing foreclosure.

10.  Knowing all eyes were on it, and on the billions of dollars it had been given by the
government, on April 17, 2009, BOA, the nation's largest mortgage servicer, signed a “Servicer
Participation Agreement” (the “Agreement” or “HAMP Agreement”) with the Federal
Government requiring it to use “reasonable efforts” to “effectuate any modification of a mortgage
loan under the Program.” See Exhibit 1 at Sec. 2A.

11. BOA signed this Agreement in exchange for a commitment by the Federal
Government to provide BOA hundreds of millions of taxpayers’ dollars for its promise and
obligation to comprebensively provide HAMP screening for all homeowners serviced by BOA.?

12, Once approved for HAMP modification, a homeowner who agrees to participate
typically begins a three-month Trial Payment Period during which mortgage payments are made
under the terms of the modification. If timely payments are made during those three months (i.c.,
not more than 30 days overdue during any month), the homeowner must be offered a permanent
modification, with the terms in effect during the Trial Payment Period extended for 5 years.

13.  After a homeowner completes a period of 5 years under the terms of the
modification, lenders may increase the interest rate on the loan by 1% annually up to the prevailing
Freddie Mac interest rate at the time the modification was made.

14.  The Agreement indicates that BOA “shall perform the services for all mortgage

loans it services, whether it services such mortgage loans for its own account ot for the account of

3 Treasury Transaction Report at 27.

Page | 3



another party,” and “shall use reasonable efforts to remove all prohibitions or impediments to its
authority, and use reasonable efforts to obtain all third-party consents and waivers that are required,
by contract or in law, in order to effectuate any modification of a mortgage loan under the
Program.” See Exhibit 1 at Sec. 2A. Servicers, including BOA, received incentive payments o
complete HAMP modifications and in March 2010, the incentive was increased to $2,000.00.

BOA Develops and Orchestrates a Fraudulent Scheme to Avoid
HAMP Modifications in Order to Increase Profits

15.  Despite signing the Agreement and accepting billions of dollars, BOA knew
conforming to the requirements of the Agreement in providing screening for HAMP applications
and accepting homeowners who meet the requirements would cost the bank millions of dollars.

16.  For that reason, instead of honoring its contract with the Federal Government o, in
good faith, help as many distressed homeowners as possible, it made a calculated decision. BOA
decided to permit just enough HAMP modifications to occur to create a defense (however
untenable) that it was making best efforts to comply with its Agreement. Simultaneously,
however, BOA chose to develop secretive business practices designed to intentionally prevent
thousands of eligible applicants from receiving permanent HAMP modifications.

Former BOA Employees Sign Sworn Declarations
Qutlining the Fraudulent HAMP Scheme

17.  Only after Plaintiffs retained their attorneys in this matter did Plaintiffs learn of the
facts contained in fhis section and in the sworn declarations of former BOA employees. Plaintiffs

did not know and could not have reasonably discovered these facts until they retained their

attorneys.

18.  According to the February 22, 2017, Declaration of Rodrigo Heinle, (Exhibit 2)

who worked for BOA in Charlotte, Notth Carolina from 2011 through 2012:
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195.

a. Bank of America employed a common strategy of delaying HAMP applications.

Delay was achieved using tactics including claiming that documents were
incomplete and/or missing when they were not, or simply claiming files were
“under review” when they were not.

Homeowner applications were routinely shredded with no review by Bank of
America and at times taken home by managers in order to conceal the fact they
had been received by Bank of America.

Upon the instruction of my manager Jamal Brown, and other managers, I deleted
thousands of homeowner HAMP application files from Bank of America computer
databases, as many as six thousand (6,000) in one day.

According to the June 5, 2013 Declaration of William E. Wilson, Jr., (Exhibit 3)

who worked for BOA in Charlotte, North Carolina from 2010 through 2012:
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a.

Individual BOA employees were given “approximately 400 HAMP files” at any
given time.

“Though BOA required that applicants immediately provide financial documents,
often on short notice, the bank intentionally allowed these documents to sit for
months without ever reviewing them.”

Rank of America instructed its employees to employ a common strategy of delaying
HAMP applications, “claiming that documents were incomplete or missing when
they were not, or simply claiming the file was ‘under review” when it was not.”
This delay tactic allowed BOA to falsely claim homeowners had not provided the
required documentation when in fact, the homeowner had sent in documents
months earlier, ofien multiple times, and had made payments under a Trial Payment
Period plan, but had not gotten a permanent modification or even a decision

regarding their modification.

Next, BOA regularly employed a procedure called 2 “plitz.” “Approximately twice
a month, BOA ordered case managers and underwriters to ‘clean out’ the backlog
of HAMP applications by denying any file in which the financial documents were
more than 60 days old. These included files in which the homeowner had provided
all required financial documents and fully complied with the terms of 2 Trial Period
Plan” and were entitled to 2 HAMP modification.

“During a blitz, 2 single team would decline between 600 and 1,500 modification
fles at a time for no reason other than that the documents were more than 60 days
old. BOA instructed its employees fo enter into its computer systems a reason that
would justify declining the modification to the Treasury Department. The
justifications commonly included claiming that the homeowner had failed fo return



20.

requested documents or had failed to make payments. In reality, these justifications
were untrue.”

The “homeowners, who did not receive the permanent HAMP modification they
were entitled o, ultimately lost their homes to foreclosure.”

According to the May 23, 2013 Declaration of former BOA Senior Collector of

Loss Mitigation employee, Simone Gordon (Exhibit 4):

21.

a. Employees were given quotas for placing a specific number of accounts into

foreclosure, including accounts in which the borrower fulfilled 2 HAMP Trial
Period Plan. Employees who met quotas for placing “ten or more accounts into
foreclosure in a given month received a $500 bonus. Bank of America also gave
employees gift cards to retail stores like Target or Bed Bath and Beyond as rewards
for placing accounts into foreclosure.” -

. And that Employees were closely monitored by BOA “Team Leaders and Site

Leaders who walked the call room floor throughout the day wearing headsets that
they would use to plug in and listen into a call without warning. Employees who
were caught not carrying out the delay strategies that BOA instituted were subject

to discipline and termination.”

. “Employees who were caught admitting that BOA bad received financial

documents or that the borrower was actually entitled to & permanent loan
modification were disciplined and often terminated without warning.”

According to the May 15, 2013 Declaration of former BOA collection employee,

Theresa Terrelonge (Exhibit 5):
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a. BOA “was trying to prevent as many homeowners as possible from obtaining

permanent HAMP loan modifications while leading the public and the government
to believe that it was making efforts to comply with HAMP. It was well known
among managers and many employees that the overriding goal was to extend as
few ELAMP loan modifications to homeowners as possible.”

. BOA employees “were called into group meetings with our supervisors on 2 regular

basis. The information we received in group meetings showed me that Bank of
America’s deliberate practice was to string homeowners along with no intention of
providing permanent modifications, We were instructed to inform every
homeowner who called in that their file was “under review” - even where the
computer system showed that the file had not been accessed in months or when the
homeowner had been rejected for a modification.”



22.

¢. BOA employees “were instructed to inform homeowners that modification

documents were not received on time, not received at all, or that documents were
missing, even when, in fact, all documents were received in full and on time.”

. She “witnessed employees and managers change and falsify information in the

systems of record and remove documents from homeowners' files to make the
account appear ineligible for a loan modification. This included falsifying
electronic records so that the records would no longer show that the homeowner
had sent in required documents or had made required payments. This was done 50
that the file could be closed, the homeowner's effort to obtain a loan modification
could be rejected, and the manager could meet Bank of America's production goal

for the given week or month.”

 She also observed that “Bank of America often avoided extending HAMP

modifications by sending non- HAMP modifications to homeowners who had
applied for a HAMP modification. These non- HAMP modifications were typically
on worse terms for the homeowner than what they were eligible to receive under
HAMP - but they were at higher interest rates and more profitable for Bank of
America. I fielded dozens of calls from homeowners who had waited months for a
HAMP modification and were confused, and often in tears, when they received a
modification that appeared nothing like what they were Jed to expect.”

According to the May 13, 2013 Declaration of former BOA underwriter Steven

Cupples (Exhibit 6):
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2 “Bank of America retained outside vendors to manage the documents being sent to

and received from borrowers applying for HAMP modifications. Urban Lending
Solutions was one of the vendors tasked to receive and upload financial documents
from borrowers.” Mr. Cupples “quickly realized that if the loan had documents
that were sent to Urban, those documents would be scattered over various links in
the computer systems. The documents were present, but they often could not be
viewed using a single system. An underwriter would need to know to go to other
systems such as TPORTAL, LMA, LMF, or HomeSaver to review documents the
borrower had sent. Most underwriters did not know that they needed to look for
documents in multiple systems and often assumed documents had not been sent. As
a result, many borrowers were declined loan modifications they should have

received.”

b. M, Cupples “observed that Bank of America reporied to the Treasury Department

and made public statements regarding the volume of loans it was successfully
modifying, and the efforts it was making to catch up with the volume. Often this
involved double counting loans that were in different stages of the modification
process. It also involved counting loans that were entitled 1o modifications as
having been modified - only to foreclose on those same loans later. It was well
known among Bank of America employees that the numbers Bank of America was



reporting to the government and fo the public were  simply not true.”

23.  BOA and its agents never properly hired, trained, or equipped a workforce to handle
its obligation to provide HAMP modifications to the customers whose mortgages it serviced.

24.  BOA contracted with Urban Lending Solutions, (“Urban™) to handle a variety of
services relating to its participation in HAMP under the Agreement.

25.  Utban is a privately held company based in Pittsburgh, providing services to the
mortgage industry. On its website, Urban indicates it is an industry leader in providing “a wide
variety of outsourced services to its clients including mortgage fulfillment services, home retention
solutions, appraisals and valuation serviceé, title and settlement services, document fulfillment,
call center and collection services.”

26. However, the processes and procedures employed by BOA and Urban were
diametrically opposed to the intent and purpose of HAMP, and Urban agreed and conspired to
frustrate HAMP applicants.

27.  Aspart of its complex scheme to defraud the Federal Government and taxpayers,
BOA folded Urban employees into its HAMP operations and gave these employees misleading
BOA titles. To the outside world of homeowners and regulators, Urban’s workforce appeared
indistinguishable from BOA’s own employees.

78 BOA used this workforce to solicit and direct homeowners to return documents,
via FedEx to Urban. HAMP modification applicants sent hundreds of thousands of FedEx
packages to Urban. Urban hired scores of employees to accept and scan millions of pages of
original documents, including homeowner financials, to be saved on the Urban Portal.

Unfortunately for the applicants, as explained in this Complaint and declarations by former BOA

Page |8



employees, the Urban Portal was designed to be and became a “black hole” for all those
documents.

29. BOA’s fraudulent scheme worked as intended. A January 27, 2017 Inspector
General Report to Congress found BOA “[wirongfully denying homeowners admission into
HAMP” and “denied 79% of all who applied for HAMP™ concluding in its report to Congress that
“[t]his should be unacceptable given that Bank of America has already received about $2 billion
from [the] Treasury for HAMP.” Exhibit 7.

U.S. Department of Justice Sues BOA for the Fraudulent HAMP Scheme

30.  Servicers, including BOA, received incentive payments 10 complete HAMP
modifications and in March 2010, the incentive was increased to $2,000.00. Accordingly, the
incentive for BOA to fraudulently report completed HAMP modifications s clear.

31.  Ina lawsuit by the Federal Government against BOA in the Eastern District of New
York, initiated by a whistieblower, BOA agreed to pay back $1 billion under the Federal False
Claims Act. U.S. v. Bank of America NA et al., case number 1:11-cv-03270, (EDN.Y.) The
August 2014 settlement also included BOA agreeing to “pay $7 billien in relief to struggling
homeowners, borrowers and communities affected by the bank’s conduct.™

Class Action Claims Denied in Favor of Individual Claims

32.  The Mulii District Litigation case In re Bank of America Home Affordable
Modification Program (HAMP) Contract Litigation, M.D.L. No. 10-21 93-RWZ was filed in 2011
and included class action cases from across the country. In denying class certification of the multi-

district class, the Massachusetts District Court concluded:

4 August 21, 2014 U.S Justice Department News Release dated August 21, 2014 ¢ Jus’uce Department News
Release™), available at httpsi/www justice. ov/opa/pr/hank [ d
settiement-financial-fraud-leading
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This case demonstrates the vast frustration that many Americans have felt over the
mismanagement of the HAMP modification process. Plaintiffs have plausibly
alleged that Bank of America utterty failed to administer its HAMF modifications
in a timely and efficient way; that in many cases it lost documents, or pretended it
had not received them, or arbitrarily denied permanent modifications. See Third
Am. Compl., 4 135473 (describing the different experiences of each named
plaintiff). Plaintiffs’ claims may well be meritorious; but they rest on so many
individual factual questions that they cannot sensibly be adjudicated on a classwide
basis. Because plaintiffs have failed to meet the predominance and superiority
requirements of Rule 23(b)(3), their motion for class certification (Docket # 208)
is DENIED. Goldman v. Bank of America, N4, et al., 2013 WL 4759649. Exhibit

8

33, It is now up to individual borrowers to file individual lawsuits to recover damages

resulting from the systematic fraudulent practices of BOA with regard to HAMP.

FACTUAL ALLEGATIONS
PLAINTIFFS # 1 WANDA BOWMAN & SPENCER BOWMAN

34.  Plaintiffs Wanda Bowman and Spencer Bowman are currently citizens of Horry
County, South Carolina, residing at 4517 Kingfisher St., North Myrtle Beach, South Carolina.

35.  Plaintiffs Wanda Bowman and Spencer Bowman will hereinafter be referred to as
“Bowman Plaintiffs.”

36.  On September 14, 2006, Bowman Plaintiffs executed a mortgage and note with
Countrywide Home Loans for their home located at 20902 Oak Ridge Rd., Oak Ridge, North
Carolina, in the amount of $183,750.00 with regular monthly payments set at $1,161.42.° BOA
serviced the loan and assigned the loan number: (redacted but known to BOA and available by
request}.

37.  After experiencing financial hardship, due in part to the state of the economy,

Bowman Plaintiffs contacted BOA in or about February 2010 to request a HAMP modification.

5 The original loan documents fist Spencer G. Bowman as Gary Bowman. Spencer G. Bowman is Plaintiff’s legal
name.
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38.  Although Bowman Plaintiffs were in imminent default, at all relevant times, as a
direct result of BOA’s direction that default was a requirement for eligibility, they did not pursue
viable and reasonable alternatives to foreclosure, such as alternative financing, and these
alternatives were eliminated as a direct and proximate cause of Defendant’s wrongful acts alleged
in this Complaint.

False Statements of Fact Concerning Plaintiffs’ HAMP Application by Defendant

39, In or about February 2010, BOA provided Bowman Plaintiffs a HAMP application
and they properly completed the application and returned it to BOA by Federal Express and fax
with the requested supporting financial documents.

40. However, as part of BOA’s fraudulent scheme, in or about March 2010, a BOA
representative falsely informed Bowman Plaintiffs over the phone that the documents they
submitted were “missing” and they would need to send in the application and supporting
documents again.’ The same or similar statements were made on subsequent calls with multiple
BOA employees over the months of April 2010 through February 2013. BOA employees knew
these representations were false and this practice was policy and procedure at BOA. See Exhibits
2,3.4,5and 6.

41.  Further, each time Bowman Plaintiffs called BOA for assistance, they would be
directed to a new representative. Bowman Plaintiffs were routinely assigned a new account
representative unfamiliar with the previous representative’s work and they were forced to resubmit

the application multiple times. Bowman Plaintiffs were forced to provide the same information

6 The name of this BOA employee is within the exciusive possession of the Defendant and can be specifically
jdentified through the bank’s computer programs known as SIEBEL, LAMP, Homesaver, IPORTAL and AS/400
system, which log all calls from borrowers and identify the BOA employee taking the call by name. BOA
representatives and employees identified, but not named, throughout this Complaint, can also be identified using the

same resources listed here.
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and answer the same questions repeatedly. Each BOA Customer Relation Manager (CRM) or other
BOA representative would tell Bowman Plaintiffs something different about the status of their
HAMP application. In fact, Bowman Plaintiffs spoke with more than twenty (20) different
representatives over the application process.

42. BOA representatives made these false statements and misrepresentations made to
Bowman Plaintiffs not for the purpose of processing Bowman Plaintiffs” application in good faith,
but instead for the specific purpose of inducing them to resend their modification application over
and over to frustrate the HAMP application process to ensure a modification was ultimately denied,
resulting in foreclosure. BOA employees knew these statements were false and some employees
were awarded cash incentives as well as restaurant and retail gift cards for meeting quotas for
declining modification applications in a given day or week. See Exhibits 2,3, 4,5 and 6. In fact,
Plaintiff’s applications were intentionally lost within BOA’s databases or destroyed to prevent
Plaintiff from receiving a HAMP modification.

43, Bowman Plaintiffs believed these statements were true, relied on them, and as a
result, unnecessarily resubmitted their application and supporting information via U.S. certified
mail, fax, and Federal Express more than three (3) times throughout the trial payment period,
described herein. As a direct result, Bowman Plaintiffs were damaged and suffered a loss of the
costs and time spent sending and resending their HAMP application on multiple occasions when
BOA had no intention of reviewing it.

44. Bowman Plaintiffs did not know, and could not have reasonably discovered, that
these statements were false until she retained her attorneys i this matter in January 2018.
Bowman Plaintiffs reasonably relied on the statements of Defendant’s employees that Bowman

Plaintiffs’ HAMP application was not complete. Bowman Plaintiffs contacted Defendant
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repeatedly throughout this process t0 ensure propet compliance with HAMP as evidenced by their
repeated submission of the application, and there were no resources reasonably available to a non-
attorney borrower such as Bowman Plaintiffs to contradict Defendant’s false statements. BOA
employees falsely told Bowman Plaintiffs that their application was incomplete or missing, even
though the application was proper and complete, to further the schemc to delay the HAMP
modification to ultimately deny it.

45. Bowman Plaintiffs qualified for HAMP, but ultimately, were wrongfully denied a
HAMP modification because of the false and fraudulent statements made by BOA, including that
their applications were incomplete.

46. By making these misrepresentations, BOA profited by avoiding the administrative
costs of a good faith processing of Plaintiefs modification application as was required under the
Agreement the bank executed with the Federal Government. See Exhibit 1 at Sec. 2A. BOA
further profited by denying the modification and proceeding to foreclose on Plaintiff’s property.

False Statements of Fact of Approval and Request for Trial Payments by BOA

47. n late March 2010, Bowman Plaintiffs contacted BOA by phone to ask for the
status of their HAMP application and supporting documents. On this phone call, a BOA
representative told Bowman Plaintiffs that their application was “approved” and requested they
make “trial payments” of $636.85 pursuant 10 the Federal Government’s Home Affordable
Modification Program. The BOA representative told Bowman Plaintiffs to make the first two
payments upfront to start the HAMP modification process and that their trial payments must be on
time or they would be subsequently denied the modification. This BOA representative’s statement

on the phone call regarding approval of their modification was false as the application was not
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approved. Instead, BOA did not approve, and never intended to approve, the application and this
fact was fraudulently omitted from the Bowman Plaintiffs.

48. This false statement of fact and intentional omission was intended to cause
Bowman Plaintiffs to make trial payments to BOA, not for the purpose of compliance with HAMP
or processing their HAMP application, but to cause Bowman Plaintiffs to send trial payments so
BOA could retain those funds in an unapplied account for profit after foreclosure or apply the
funds to fraudulent inspection and other fees BOA charged. See Exhibits 2, 3, 4,5 and 6.

49" It was and is BOA’s practice to place “trial period payments.... inio an unapplied
account until” BOA made a decision on the borrowers’ HAMP application. See July 20, 2016
Deposition of BOA Representative, Lonnie S. Mills, pursuant to Rule 1.310(b)(6), Noelia Ramirez
v. Bank of America, NA., Hillsborough County File No.. 16-CA-722. BOA employees
fraudulently omitted this fact when requesting that Bowman Plaintiffs make trial payments. BOA
retained these funds with no intention of applying these funds to Bowman Plaintiffs’ account.

50. Relying on BOA’s misrepresentations and omissions, Bowman Plaintiffs made
more than seventeen (17) “trial payments” of $636.85 every month from April 2010 through
August 2011, as instructed, hoping to save their home. Every month between April 2010 through
August 2011, Bowman Plaintiffs called BOA to confirm that their payment was received and to
ask if they should continue to make the “tria} payments.” On each phone call, BOA representatives
instructed Bowman Plaintiffs to continue making payments of $636.85. For example, on a phone
call in 2010, a BOA loan reptesentative told Bowman Plaintiffs that they were in the modification
and they should continue to pay the amount of $636.85. On another phone call, Bowman Plaintiffs
asked the BOA representative on the phone if BOA could send them a document stating they were

still under the modification and the BOA representative toid Bowman Plaintiffs to continue to pay,
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they were still in the modification, and not to worry about a document showing they were in the
modification. Relying on these statements and omissions, Bowman Plaintiffs to continue to pay
the trial payment amount of $636.85.

51.  However, as a direct result of relying on BOA’s misrepresentations and intentional
omissions, in or about September 2011, BOA. sent Bowman Plaintiffs a Notice of Foreclosure.
Bowman Plaintiffs contacted BOA by phone call in late 2011 and 2 BOA representative told
Bowman Plaintiffs that their modification was denied. On July 14, 2016, Bowman Plaintiffs’ home
was foreclosed.” Bowman Plaintiffs mqvcd out of their home in December 2014.

59 Bowman Plaintiffs suffered damages in the amount of the trial payments when
BOA placed those payments in an unapplied account and refused to credit their account, the Joss
of their bome and the equity in that home, as well as damage to their credit and the loss of some
or all of the funds paid to BOA for trial payments.

53, By making these misrepresentations, BOA profited by retaining Bowman
Plaintiffs’ trial payments for profit. BOA further profited by forcing Bowman Plaintiffs into
foreclosure and avoiding the administrative costs of a good faith processing of Bowman Plaintiffs’
modification application as was required undet the Agreement BOA executed with the Federal

Government. See Exhibit 1 at See. 2A. BOA also profited because Plaintiffs expended time and

money and lost the opportunity to pursue other loss mitigation options reasonably available to
Bowman Plaintiffs to prevent foreclosure, or alternative financing, while awaiting BOA’s decision
on the modification application. Bowman Plaintiffs® lost opportunity was a direct and proximate

cause of the subsequent foreclosure from which Defendant benefited, as set forth herein.

7 BOA initiated foreclosure proceedings beginning in 2011, but the foreclosure was not closed until July 2016.
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s4.  Bowman Plaintiffs did not know and could not have reasonably discovered that the
statements herein were false and/or that their payments were not applied to their account until they
retained their attorneys in this matter in January 2018. Bowman Plaintiffs contacted Defendant
repeatedly throughout this process to ensure proper compliance with HAMP as evidenced by their
repeated submission of the application and repeated contact with Defendant, and there were no
resources reasonably available to non-attorney borrowers such as Bowman Plaintiffs to contradict
Defendant’s false statements.

Fraudulent Omission of the Application of Inspection Fees by BOA

55.  Fven though Bowman Plaintiffs lived in their home until 2014, BOA charged their
accourt for a “Property Inspection” on eighteen (1 8) occasions beginning May 1, 2009.
Specifically, Bowman Plaintiffs were charged for Property Inspections on May 27, 2010, June 29,
2010, August 4, 2010, and many more occasions. Bowman Plaintiffs were unaware that BOA was
conducting these frandulent inspections. These fees amounted to more than $180.00, with the last
fee being charged on May 24, 2012. These inspection fees are impermissible under the HUD
Servicing Guidelines and are but one example of the fraudulent charges that BOA applied to
Bowman Plaintiffs’ account.

56. BOA committed fraud upon Bowman Plaintiffs when, throughout the HAMP
application process, BOA employees omitted the fact that the bank was conducting unnecessary
and improper inspections on their home and charging their account inspection fees.

57, BOA committed fraud upon Bowman Plaintiffs when BOA requested they make
trial payments during the HAMP application process and omitted the fact that it had no intention
of approving the application and intended to apply some of the funds sent by Bowman Plaintiffs

for trial payments to fraudulent inspection fees.
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58 The fraudulent omission of the BOA’s practice of applying trial payments to
continuing inspection fees misled the Bowman Plaintiffs into believing their trial payments would
be applied to their mortgage and were for final approval of their HAMP application. BOA had a
duty to inform Bowman Plaintiffs of this practice and intentionally refused to do so.

50  As a direct result of the omission, Bowman Plaintiffs lost some of the funds sent to
BOA for trial payments they believed were for final approval of their HAMP application. BOA
profited by charging Bowman Plaintiffs’ account for the inspection fees and applying some of the

trial payments received from them and retaining those funds for profit.

60. Bowman Plaintiffs did not know and could not have reasonably discovered that
BOA was charging improper inspection fees and diverting a portion of their trial payments 10 pay
those fees until they retained their attorneys in this matter in January 2018.

61.  Upon information and belief, BOA further profited from its wrongdoing alleged as
to Bowman Plaintiffs by using their HAMP application, and its other acts and omissions as to
Bowman Plaintiffs, to make false claims for incentive payments to the United States Department
of Treasury in the amount of $1,000.00 or $2,000.00, effectively using Bowman Plaintiffs as

pawns fo defraud the Federal Government. U.S. v. Bank of America NA ef al., case number 1:11-

cv-03270, (ED.N.Y.).

FACTUAL ALLEGATIONS
PLAINTIFFS # 2 ESTER PERRY & SAMUEL PERRY

62. Plaintiffs Ester Perry and Samuel Perry are currently citizens of Houston County,

Texas, residing at 3503 Highway 7, Crockett, Texas.

63.  Plaintiffs Ester Perry and Samuel Perry will hereinafter be referred to as “Perry

Plaintiffs.”
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64. On March 12, 2004, Perry Plaintiffs executed a mortgage and note with
CountryWide Home Loans for their home located at 237 Trinity Drive, Lancaster, Texas 75146,
in the amount of $144,400.00 with regular monthly payments set at $1,097.00. BOA serviced the
loan and assigned the loan number: (redacted but known to BOA and available by request).

65.  After experiencing financial hardship, duein iaart to the state of the economy, Perry
Plaintiffs contacted BOA in or about August 2009 to request a HAMP medification.

66.  Although Perry Plaintiffs were in imminent default, at all relevant times, as a direct
result of BOA’s direction that default was a requirement for eligibility, Perry Plaintiffs did not
pursue viable and reasonable alternatives to foreclosure, such as alternative financing, and these
alternatives were eliminated as a direct and proximate cause of Defendant’s wrongful acts alleged
in this Complaint.

False Statements of Fact Concerning HAMP Eligibility by Defendant

67. In or about August 2009, a BOA loan representative advised Perry Plaintiffs by
phone to refrain from making their regular morfgage payments. Specifically, the BOA
representative told Perry Plaintiffs that they were “not eligible [for HAMP] if current” on their
payments.? Relying on this BOA representative’s statement, Perry Plaintiffs did not make their
regular morigage payments and did not pursue any mortgage foreclosure options.” BOA
representatives told Perry Plaintiffs to remain in default and to stop making regular monthly
mortgage payments on more than one occasion throughout the application process. Although Perry
Plaintiffs did not know it until they contacted an attomney in February 2018, the BOA loan

representatives omitted the fact that HAMP eligibility was also available to borrowers if default

% See footnote 6.
% The status of Plaintiff’s loan at the time of this phone call is within the exclusive possession of the Defendant,

pending discovery.
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was reasonably foreseeable. Perry Plaintiffs were told this false information as part of BOA’s
scheme, as outlined above, in an effort to prevent them from receiving a HAMP modification.

68.  The BOA loan representative that spoke to Perry Plaintiffs knew the statement was
false when made and intentionally omitted that imminent default was also a basis for HAMP
eligibility. The statements and omissions were made to induce Perry Plaintiffs to rely on them.
The statements were specifically designed by BOA to set Perry Plaintiffs up for foreclosure, so
BOA could benefit by, inter alia, receiving HAMP payments. BOA, by and through its employees
and others, misled Perry Plaintiffs into believing that default was the only basis for HAMP
eligibility because BOA intentionally omitted the fact that imminent default was an alternate basis
for HAMP eligibility.

69.  Relying on the faise statement and omission, Perry Plaintiffs did not make their
regular morfgage payments and also gave up on any mortgage foreclosure options from in or about
August 2009 until in or about October 2009. As a direct result of BOA’s actions, Perry Plaintiffs
suffered damages when they subsequently made HAMP trial payments as instructed by BOA, as
set forth elsewhere in the Complaint, However, BOA. used Perry Plaintiffs’ defanlt status, and the
other actions they took as a result of the communication with BOA employees, as an excuse to
refuse to apply these payments to Perry Plaintiffs’ account. BOA’s actions resulted in further
default and foreclosure of Perry Plaintiffs’ home. Ultimately, Perry Plaintiffs lost their home, the
equity in their home, and money paid as trial payments as a direct result of BOA’s fraudulent
staternents of fact. BOA profited by retaining Perry Plaintiffs’ trial payments.

70.  Perry Plaintiffs did not know, and could not have reasonably discovered, that these
statements were false until she retained counsel in this matter in February 2018, nor could Perry

Plaintiffs know or reasonably have discovered the orchestrated fraudulent scheme set forth in this
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Complaint until they retained their attorneys. Perry Plaintiffs reasonably relied on the statements
of Defendant’s employees that Perry Plaintiffs must be in default in order to qualify for HAMP.
Plaintiff reasonably relied on Defendant’s representative’s directive that they remain in default in
order to qualify for HAMP. Perry Plaintiffs contacted Defendant repeatedly throughout this
process to ensure proper compliance with HAMP’s requirements, and there were no resources
reasonably available to a non-attorney borrower such as Perry Plaintiffs to contradict Defendant’s
false statements.
False Statements of Fact Concerning Plaintiffs’ HAMP Application by Defendant

71.  In or around September 2009, BOA provided Perry Plaintiffs a HAMP application
and they properly completed the application and returned it to BOA via fax and FedEx with the
requested supporting financial documents.

72, On October 7, 2009, BOA sent Perry Plaintiffs a letter stating that their request for
assistance was received. However, as part of BOA’s fraudulent scheme, in late October 2009, a
BOA employee falsely informed Perry Plaintiffs over the phone that the documents they submitted
were “not received” and they would need to re-send in the application and supporting documents.
From October 2009 through Japuary 2010, Perry Plaintiffs frequently contacted BOA
Modification Department representatives by phone at 888-325-6430 including Francisco Rodney,
Mary Carr, and David who falsely informed Perry Plaintiffs that documents were missing or “not
received” or that their application was ‘being processed”. BOA employees knew these

representations were false and this practice was policy and procedure at BOA. See Exhibits 2, 3,

4,5 and 6.
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73.  These false statements were made by BOA employees for the purpose of inducing
Perry Plaintiffs to resend their modification application over and over in order frusirate the
application process, when in fact, BOA had already received all of Perry Plaintiffs’ documentation.

74. BOA loan modification representatives made these false statements to Perry
Plaintiffs, not for the purpose of processing Perry Plaintiffs’ application in good faith, but instead
for the specific purpose of frustrating the HAMP application process to ensure a modification was
ultimatety denied, resulting in foreclosure. BOA employees knew these statements were false and
some employees were awarded cash incentives as well as restaurant and retail gift cards for
meeting quotas for declining modification applications in a given day or week. See Exhibits 2. 3,
4,5 and 6. In fact, Perry Plaintiff’s applications were intentionally lost within BOA’s databases
or destroyed in order to prevent Perry Plaintiff’s from receiving a HAMP modification.

75.  Perry Plainiiffs believed these statements were true, relied on them, and as a result,
unnecessarily resubmitted their application and supporting information via U. S. Mail, fax, and
Federal Express more than four (4) times in or about October 2009 through January 2010. As a
direct result, Perry Plaintiffs were damaged and suffered a loss of the costs and time spent sending
and resending their HAMP application on multiple occasions when BOA had no intention of
reviewing it.

76.  Perry Plaintiffs did not know, and could not have reasonably discovered, that these
statements were false until they retained their attorneys in this matter in February 2018. Perry
Plaintiffs reasonably relied on the statements of Defendant’s representatives that Perry Plaintiffs’
HAMP application was not complete or missing information. Perry Plaintiff contacted Defendant
repeatedly throughout this process with weekly phone calls io ensure proper compliance with

HAMP as evidenced by their repeated submission of the application, and there were no resources
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reasonably available to non-attorney borrowers such as Perry Plaintiffs to contradict Defendant’s
false statements. Francisco Rodney, Mary Carr, David, and other BOA Loan Modification
Depariment representatives falsely told Perry Plaintiffs that their application was incomplete or
missing, even though the application was proper and complete, to further the scheme 1o delay the
HAMP modification and to ultimately deny it.

77.  Pemry Plaintiffs qualified for HAMP, but ultimately, were wrongfully denied a
HAMP modification because of the false and fraudulent statements made by BOA, including that
their applications were not received.

78. By making these misrepresentations, BOA profited by avoiding the administrative
costs of a good faith processing of Perry Plaintiffs’ modification application as was required under
the Agreement BOA executed with the Federal Government. See Exhibit 1 at Sec. 2A. BOA
further profited by denying the modification and proceeding to foreclose on Perry Plaintiffs’
property.

False Statements of Fact of Approval and Request for Trial Payments by BOA

79.  Inlate October 2009, BOA sent Perry Plaintiffs a letter stating their application was
“approved” and requested they make “rial payments” of $771.51 pursuant to the Federal
Government’s Home Affordable Modification Program. BOA’s statement in this letter regarding
approval of their application was false as the application was not approved. Instead, BOA did not
approve, and never intended to approve, the application and this fact was fraudulently omitted
from the Perry Plaintiffs.

80.  This false statement of fact and intentional omission was intended to cause Perry

Plaintiffs to make trial payments to BOA, not for the purpose of compliance with HAMP or

processing their HAMP application, but to cause Perry Plaintiffs to send trial payments so BOA
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could retain those funds in an unapplied account for profit after foreclosure or apply the funds to
fraudulent inspection and other fees BOA charged. See Exhibits 2.3.4.5and 6.

81. It was and is BOA’s practice to place “trial period payments.... into an unapplied
account until” BOA made a decision on the borrowers” HAMP application. See July 20, 2016
Deposition of BOA Representative, Lonnie S. Mills, pursuant to Rule 1.310(b)(6), Noelia Ramirez
v. Bank of America, N.A., Hillsborough County File No.: 16-CA-722. BOA representatives
fraudulently omitted this fact when requesting that Perry Plaintiffs make trial payments. BOA
retained these funds with no intention of applying these funds to Perry Plaintiffs’ account.

82.  Relying on BOA’s misrepresentations and omission regarding the trial payment
period, Perry Plaintiffs made ten (10) trial payments in the amount of $771.51 in November 2009,
December 2009, January 2010, March 2010 April 2010, May 2010, june 2010, July 2010, August
2010, and October 2010 as instructed, hoping to save their home. After making the first six (6)
payments, Perry Plaintiffs contacted BOA by phone to inguire if they should continue paying the
trial payment amount. A BOA loan modification representative told Perry Plaintiffs to continue
paying the trial payment amount. Relying on this communication with this BOA loan modification
representative, Perry Plaintiffs continued to pay the trial payment amount.

83. Despite making trial payments, BOA denied Perry Plaintiffs’ HAMP
modification. Subsequently, Perry Plaintiffs reapplied for a modification in or about August 2010,
Despite Perry Plaintiffs’ efforts, BOA restarted a cycle of requesting additional documents from
Plaintiff and then denying her application or not responding. However, as a direct result of relying
on BOA’s misrepresentations and intentional omissions, Recontrust Company foreclosed on

Perry Plaintiffs’ home and it was sold at a trustee’s sale on October 2, 2012 for $176.969.01.

Perry Plaintiffs moved out of their home in 2012.
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84.  Perry Plaintiffs suffered damages in the amount of the trial payments when BOA
placed those payments in an unapplied account and refused to credit their account, the loss of their
home and the equity in that home, as well as damage to their credit and the Joss of some or all of
the funds paid to BOA for trial payments.

85. By making these misrepresentations, BOA profited by retaining Perry Plaintiffs’
trial payments for profit. BOA further profited by forcing Perry Plaintiffs into foreclosure and
avoiding the administrative costs of a good faith processing of Perry Plaintiffs’ modification
application as was required under the Agreement BOA executed with the Federal Government.
See Exhibit 1 at Sec. 2A. BOA also profited because Perry Plaintiffs expended time and money
and lost the opportunity o pursue other loss mitigation options reasonably available to Perry
Plaintiffs to prevent foreclosure, or alternative financing, while awaiting BOA’s decision on the
modification application. Perry Plaintiffs’ lost opportunity was a direct and proximate cause of the
subsequent foreclosure from which Defendant benefited, as set forth herein.

86.  Perry Plaintiffs did not know and could not have reasonably discovered that the
statements herein were false and that their payments were not applied to their account until they
retained their attomneys in this matter in February 2018. Perry Plaintiffs contacted Defendant
repeatedly throughout this process to ensure proper compliance with HAMP as evidenced by their
repeated submission of the application and repeated contact with Defendant, and there were no
resources reasonably available to non-attorney borrowers such as Perry Plaintiffs to contradict
Defendant’s false statements.

Fraudulent Omission of the Application of Inspection Fees by BOA

g7.  Even though Perry Plaintiffs lived in their home until late 2012, BOA charged their

account for a “Property Inspection” on thirty-seven (37) occasions beginning October 21, 2009.
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Perry Plaintiffs were unaware that BOA was conducting these fraudulent inspections. These fees
amounted fo more than $550.00, with the last fee being charged on June 21, 2012. These inspection
fees are impermissible under the HUD Servicing Guidelines and are but one example of the
fraudulent charges that BOA. applied to Perry Plaintiffs’ account.

88. BOA committed fraud upon Perry Plaintiffs when, throughout the HAMP
application process, BOA employees omitted the fact that the bank was conducting unnecessary
and improper inspections on their home and charging their account inspection fees.

89. BOA committed fraud upon Perry Plaintiffs when the bank requested they make
trial payments during the HAMP application process and omitted the fact that it had no intention
of approving the application and intended to apply some of the funds sent by Perry Plaintiffs for
trial payments to fraudulent inspection fees.

90. The fraudulent omission of the bank’s practice of applying frial payments to
continuing inspection fees misled the Perry Plaintiffs into believing their trial payments would be
applied to their mortgage and were for final approval of their HAMP application. BOA had a duty
to inform Perry Plaintiffs of this practice and intentionally refused to do so.

91.  As a direct result of the omission, Perry Plaintiffs lost some of the funds sent to
BOA for trial payments they believed were for final approval of their HAMP application. BOA
profited by charging Perry Plaintiffs’ account for the inspection fees and applying some of the trial

payments received from them and retaining those funds for profit.

92.  Perry Plaintiffs did not know and could not have reasonably discovered that BOA
was charging improper inspection fees and diverting a portion of their trial payments 0 pay those

fees until they retained their attorneys in this matter in February 2018.
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93.  Upon information and belief, BOA further profited from its wrongdoing alleged as
to Perry Plaintiffs by using their HAMP application, and its other acts and omissions as to Perry
Plaintiffs, to make false claims for incentive payments to the United States Department of Treasury
in the amount of $1,000.00 or $2,000.00, effectively using Perry Plaintiffs as pawns to defraud the
Federal Govemment. U.S. v. Bank of America NA et al,, case number 1:11-cv-03270, (ED.N.Y.).

FACTUAL ALLEGATIONS
PLAINTIFF # 3 GENALYN MOORE

94,  Plaintiff Genalyn Moore are currently citizens of Polk County, Oregon residing in
Salem, Oregon.

95.  Plaintiff Genalyn Moore will hereinafter be referred to as “Moore Plaintiff.”

96, On November 19, 2007, Moore Plaintiff executed a mortgage and note with
Quicken Loan, Inc. for their home located at 5289 Mango Ave. SE, Salem, Oregon in the amount
of $179,900.00 with regular monthly payments set at $1,339.79. BOA serviced the loan and
assigned the loan number; (redacted but known to BOA and available by request).

97.  After experiencing financial hardship, due in part to the state of the economy,
Moore Plaintiff contacted BOA in October 2009 to request a HAMP modification.

98.  Although Moore Plaintiff was in imminent default at all relevant times, as a direct
result of BOA’s direction that default was a requirement for eligibility, Moore Plaintiff did not
pursue viable and reasonable alternatives to foreclosure, such as alternative financing, and these
alternatives were eliminated as a direct and proximate cause of Defendant’s wrongful acts alleged
in this Complaint.

False Statements of Fact Concerning Plaintiff’s HAMP Eligibility by Defendant

99,  InNovember 2009, a BOA loan modification department representative told Moore

Plaintiff by phone to refrain from making their regular mortgage payments. Specifically, the BOA
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representative told Moore Plaintiff that in order to be eligible for a HAMP medification, she would
have to be behind in her mortgage payments.' 0 This statement was false as default was not required
for HAMP eligibility. Relying on this BOA representative’s specific statements, Moore Plaintiff
did not make their regular mortgage payments and did not pursue any mortgage foreclosure
options.!! Moore Plaintiff was told being behind in payments was a requirement of HAMP on
more than one occasion throughout the application process. Although Moore Plaintiff did not know
it until she contacted an attorney in March 2018, this BOA loan representative omitted the fact that
HAMP eligibility was also available to borrowers if default was reasonably foreseeable. Moore
Plaintiff were told this false information as part of BOA’s scheme, as outlined above, in an effort
to prevent her from receiving a HAMP modification.

100. The BOA loan representative knew the statement was false when made and
intentionally omitted that imminent default was also a basis for HAMP eligibility. The statement
and omissions were made to induce Moore Plaintiff to rely on them. The staternent was specifically
designed by BOA to set Moore Plaintiff up for foreclosure, so BOA could benefit by, inter alia,
receiving HAMP payments. BOA, by and through its employees and others, misled Moore
Plaintiff into believing that default was the only basis for HAMP eligibility because BOA
intentionally omitted the fact that imminent default was an alternate basis for HAMP eligibility.

101. Relying on the false statement and omission, Moore Plaintiff did not make her
regular mortgage payments and also gave up on any mortgage foreclosure options. As z direct
result of BOA’s actions, Moore Plaintiff suffered damages when she subsequently made HAMP

trial payments as instructed by BOA, as set forth elsewhere in the Complaint. However, BOA used

1¢ Soz footnote 6.
U1 5ee footnote 9.
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Moore Plaintiff’s defanlt status, and the other actions she took as a result of the communication
with BOA employees, as an excuse to refuse to apply these payments Ultimately, Moore Plaintiff
lost her family home, the equity in their home, and money paid as trial payments as a direct result
of BOA’s fraudulent statements of fact. BOA profited by retaining Moore Plaintiff trial payments.

102. Moore Plaintiff did not know, and could not have reasonably discovered, that these
statements were false until she retained counsel in this matter in March 2018, nor could Moore
Plaintiff know or reasonably have discovered the orchestrated fraudulent scheme set forth in this
Complaint until she retained her attorneys. Moore Plaintiff reasonably relied on the statements of
Defendant’s employees that she must be in default to gualify for HAMP. Moore Plaintiff
reasonably relied on Defendant’s representatives’ directive that she remaips in default to qualify
for HAMP. Moore Plaintiff contacted Defendant repeatedly throughout this process to ensure
proper compliance with HAMP’s requirements, and there were no resources reasonably availabie
to a non-attorney borrower such as Moore Plaintiff to contradict Defendant’s false statements.

False Statements of Fact Concerning Moore Plaintif® HAMP Application by
Defendant

103. In or about October 2009, BOA provided Moore Plaintiff a HAMP application and
she properly completed the application and refurned it to BOA via Federal Express with the
requested supporting fnancial documents in early November 2009. On November 9, 2009 at 9:13
AM, BOA employee, Carey Mallory signed to accept the Federal Express package containing
Moore Plaintiff’s HAMP application and requested supporting financial documents.

104. However, as part of BOA’s frandulent scheme, in January 2010, a BOA loan
representative falsely informed Moore Plaintiff over the phone that the HAMP application and
supporting documents she submitted were “not received” and she would need to re-submit the

application and supporting documents. On January 22, 2010, Moore Plaintiff resent the HAMP

Page | 28




application and supporting financial documents by U.S. mail. From January 2010 through
September 2010, Moore Plaintiff frequently contacted BOA modification department
representatives by phone who falsely informed Moore Plaintiff that documents were “missing”,
“not completed”, or “not received.” BOA employees knew these representations were false and
this practice was policy and procedure at BOA. See Exhibits 2,3,4.5 and 6.

105. These false statements were made by BOA employees for the purpose of inducing
Moore Plaintiff to resend her modification application over and over in order frustrate the
application process, when in fact, BOA had already received all of Moore Plaintiff’s
documentation.

106. BOA loan modification representatives made these false statements to Moore
Plaintiff, not for the purpose of processing Moore Plaintiff’s application in good faith, but instead
for the specific purpose of frustrating the HAMP application process to ensure 2 modification was
ultimately denied, resulting in foreclosure. BOA employees knew these statements were false and
some employees were awarded cash incentives as well as restaurant and retail gift cards for
meeting quotas for declining modification applications in a given day of week. See Exhibits 2, 3.
4. 5 and 6. However, Moore Plaintiff’ applications and supporting documents were intentionally

p LN

Jost within BOA’s databases or destroyed in order to prevent Plaintiff from receiving a HAMP
meodification.

107. Moore Plaintiff believed these statements were true, relied on them, and as a result,
unnecessarily resubmitted her application and supporting information via U.S. Mail, fax, and
Federal Express more than four (4) times on November 6, 2009, January 22, 2010, June 7, 2010,

in August 2010, and others. As a direct result, Moore Plaintiff was damaged and suffered a loss
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of the costs and time spent sending and resending their HAMP application on multiple occasions
when BOA had no intention of reviewing it.

108. Moore Plaintiff did not know, and could not have reasonably discovered, that these
statements were false until she retained her attorneys in this matter in March 2018. Moore Plaintiff
reasonably relied on the statements of Defendant’s representatives that Moore Plaintiff’s HAMP
application was not complete or missing information. Moore Plaintiff contacted Defendant
repeatedly throughout this process, from in or about January 2010 through September 2010, with
frequent phone calls to ensure proper compliance with HAMP as evidenced by their repeated
submission of the application. Further, there were no resources reasonably available to a non-
attorney borrower such as Moore Plaintiff to contradict Defendant’s false statements. BOA
representatives falsely told Moore Plaintiff that her application was incomplete or missing
information, even though the application was proper and complete, to further the scheme to delay
the HAMP modification and to ultimately deny it.

109. Moore Plaintiff qualified for HAMP, but ultimately, was wrongfully denied a
HAMP modification because of the false and frandulent statements made by BOA, including that
her applications were not received.

110. By making these misrepresentations, BOA profited by avoiding the administrative
costs of a good faith processing of Moore Piaintiff” modification application as was required under
the Agreement BOA executed with the Federal Government. See Exhibit 1 at Sec. 2A. BOA
further profited by denying the modification and initiating foreclosure of Moore Plaintiff’s

property.
False Statements of Fact of Approval and Reguest for Trial Payments by BOA
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111. In November 2009, BOA sent Moore Plaintiff a letter and Home Affordable
Modification Program Trial Period Plan agreement stating her application was “approved” and
requested she make four (4) “trial payments” of $830.48 pursuant to the Federal Government’s
Home Affordable Modification Program. BOA’s statement in this letter regarding approval of her
modification was false as the application as not approved. Instead, BOA did not approve, and never
intended to approve, the application and this fact was fraudulently omitted from Moore Plaintiff.
In November 2009, when she received the letter, Moore Plaintiff contacted BOA and a BOA loan
representative told her to make the frial payments on time and the modification would continue to
apply to their loan.

112. These false statements of fact and intentional omission were intended to cause
Moore Plaintiff to make trial payments to BOA, not for the purpose of compliance with HAMP or
processing their HAMP application, but to cause Moore Plaintiff to send trial payments so BOA
could retain those funds in an unapplied account for profit after foreclosure or apply the funds to
frandulent inspection and other fees BOA charged. See Exhibits 2,3.4.5and 6.

113. It was and is BOA’s practice to place “trial period payments.... into an unapplied
account until” BOA made a decision on the borrowers’ HAMP application. See July 20, 2016
Deposition of BOA Representative, Lonnie S. Mills, pursuant to Rule 1.310(b)(6), Noelia Ramirez
v. Bank of America, N.4., Hillsborough County File No.: 16-CA-722. BOA representatives
fraudulently omitted this fact when requesting that Moore Plaintiff make trial payments. BOA
retained these funds with no intention of applying these funds to Moore Plaintiff’s account.

114. Relying on BOA’s misrepresentations and omissions regarding the trial payment
period, Moore Plaintiff mailed four (4) trial payments of $830.48 with the trial period mortgage

payment coupons to BOA. After making the four (4) payments as instructed, Moore Plaintiff
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contacted BOA and a BOA representative again told her that she was approved for a modification
and to continue making the payments of $830.48. As a result, Moore Plaintiff continued to make
payments, making a total of twelve (12) trial payments in November2009, November 2009,
December2009, January 2010, February 2010, March 2010, April 2010, May 2010, June 2010,
July 2010, August 2010, and September 2010 as instructed, hoping to save their home.

115. Despite making their trial payments, BOA sent Moore Plaintiff a letter in or about
October 2010 denying their HAMP modification falsely stating she was “not eligible.” Upon
receiving the letter, Moore Plaintiff contacted BOA by phone and 2 BOA representative told her
the modification was denied and her loan was in default. As a result, Moore Plaintiff filed for
Bankruptcy on October 15, 2010 to try to save their home. On October 25, 2010, BOA also sent
Moore Plaintiff a letter stating her mortgage loan was in default status. As a direct result of relying
on BOA’s misrepresentations and intentional omissions about the HAMP modification process,
Moore Plaintiff were forced to sell their home in a short sale on September 7, 2012.

116. Moore Plaintiff suffered damages in the amount of the trial payments when BOA
placed those payments in an unapplied account and refused to credit their account, the loss of their
home and the equity in that home, as well as damage fo their credit and the loss of some or all of
the funds paid to BOA for trial payments.

117. By making these misrepresentations and omissions, BOA profited by retaining
Moore PlaintifCs trial payments for profit. BOA further profited by forcing Moore Plaintiff into
filing for Bankruptcy and selling their home in 2 short sale and avoiding the administrative costs

of a good faith processing of Moore Plaintiff’s modification application as was required under the

Agreement BOA executed with the Federal Government. See Exhibit 1 at See. 2A. BOA also

profited because Moore Plaintiff expended time and money and lost the opportunity to pursue
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other loss mitigation options reasonably available to Moore Plaintiff to prevent bankruptcy and a
short sale of her home, such as alternative financing, while awaiting BOA’s decision on the
modification application. Moore Plaintiff’s lost opportunity was a direct and proximate cause of
the subsequent foreclosure from which Defendant benefited, as set forth herein.

118. Moore Plaintiff did not know and could not have reasonably discovered that the
statements herein were false and that her payments were not applied to their account until she
retained her attorneys in this matter in March 2018. Moore Plaintiff contacted Defendant
repeatedly throughout this process to ensure proper compliance with HAMP as evidenced by her
repeated submission of the application and repeated contact with Defendant, and there were no
resources reasonably available to non-attorney borrower such as Moore Plaintiff to contradict
Defendant’s false statements.

Fraudulent Omission of the Application of Inspection Fees by BOA

119. Even though Moore Plaintiff lived in her home until September 2012, BOA charged
their account for a “Property Inspection” on at least sixteen (16) occasions beginning September
21, 2010, Moore Plaintiff were unaware that BOA was conducting these fraudulent inspections.
These fees amounted to more than $224.00, with the last fee being charged on June 13, 2012,
These inspection fees are impermissible under the HUD Servicing Guidelines and are but one
example of the fraudulent charges that BOA applied to Moore Plaintiff’s account.

120. BOA committed fraud upon Moore Plaintiff when, throughout the HAMP
application process, BOA employees omifted the fact that the bank was conducting unnecessary
and improper inspections on their home and charging their account inspection fees.

121. BOA committed fraud upon Moore Plaintiff when the bank requested she make

trial payments during the HAMP application process and omitted the fact that it had no intention
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of approving the application and intended to apply some of the funds sent by Moore Plaintiff for
trial payments to fraudulent inspection fees.

122. The fraudulent omission of the bank’s practice of applying trial payments to
continuing inspection fees misled the Moore Plaintiff into believing their trial payments would be
applied to their mortgage and were for final approval of their HAMP application. BOA had a duty
to inform Moore Plaintiff of this practice and intentionally refused to do so.

123.  As a direct result of the omission, Moore Plaintiff lost some of the funds sent to
BOA for trial payments she believed were for final approval of their HAMP application. BOA
profited by charging Moore Plaintiff’s account for the inspection fees and applying some of the

trial payments received from her and retaining those funds for profit.

124. Moore Plaintiff did not know and could not have reasonably discovered that BOA
was charging improper inspection fees and diverting 2 portion of their trial payments to pay those
fees until she retained her attorneys in this matter in March 2018,

125. Upon information and belief, BOA further profited from its wrongdoing alleged as
to Moore Plaintiff by using her HAMP application, and its other acts and omissions as to Moore
Plaintiff, to make false ¢laims for incentive payments to the United States Department of Treasury
in the amount of $1,000.00 or $2,000.00, effectively using Moore Plaintiff as pawns to defraud the
Federal Government. U.S. v. Bank of America NA et al., case number 1:11-cv-03270, ED.N.Y.).

FACTUAL ALLEGATIONS
PLAINTIFF # 4 ROGINA CARTER

126. Plaintiff Rogina Carter is currently a citizen of Cobb County, Georgia, residing at

5083 Huntcrest Dr. Southwest, Mableton, Georgia.

127. Plaintiff Rogina Carter will hereinafter be referred to as “Carter Plaintiff.”

Page | 34



128, On February 15, 2007, Carter Plaintiff executed a mortgage and note with New
Cenfury Mortgages for her home located at 182 Wilhelmina Dr., Austell, Georgia, in the amount
of $194,400.00 with regular monthly payments set at $1,462.22. BOA serviced the loan and
assigned the loan number: (redacted but known to BOA and available by request).

129. After experiencing financial hardship, due in part to the state of the economy, Carter
Plaintiff contacted BOA in October 2009 to request a HAMP modification.

130. Although Plaintiff was in imminent default, at all relevant times, as a direct result
of BOA’s direction that default was a requirement for eligibility, Carter Plaintiff did not pursue
viable and reasonable alternatives to foreclosure, such as alternative financing, and these
alternatives were eliminated as a direct and proximate cause of Defendant’s wrongful acts alleged
in this Complaint.

False Statements of Fact Concerning HAMP Eligibility by Defendant

131. In October 2009, Carter Plaintiff contacted BOA by phone and by fax and a BOA
loan representative, Kim, advised Carter Plaintiff to refrain from making her regular mortgage
payments. BOA representative Kim told Carter Plaintiff being in default on her mortgage loan
payments was a requirement for a HAMP modification and that she “needs to fall behind on
payments to qualify for a modification.” Relying on BOA representative Kim’s statement, Carter
Plaintiff did not make her regular mortgage payments and did not pursue any mortgage foreclosure
options.}? BOA representatives told Carter Plaintiff to stop making regular monthly mortgage
payments and o remain in default on more than one occasion throughout the application process.
Although Carter Plaintiff did not know it until she contacted an attorney in February 2018, this

statement was false as default was not the only required basis for HAMP eligibility. BOA

12 See footnate 9.
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representatives including Kim omitted the fact that HAMP eligibility was also available to
borrowers if defanlt was reasonably foreseeable. Carter Plaintiff was told this false information as
part of BOA’s scheme, as outlined above, in an effort to prevent her from receiving a HAMP
modification.

132. BOA representatives including Kim knew the statements were false when made
and intentionally omitied that imminent default was also a basis for HAMP eligibility. The
statements and omissions were made to induce Carter Plaintiff to rely on them. The statements
were specifically designed by BOA to set Carter Plaintiff up for foreclosure, so BOA could benefit
by, inter alia, receiving HAMP payments. Carter Plaintiff reasonably believed she was required
to be in default based on the statements and omissions of BOA representatives.

133. Relying on the false statement and omission, Carter Plaintiff did not make their
regular mortgage payments and also gave up ;m any mortgage foreclosure options from in or about
Janunary 2010 until in or about April 2010. As a direct result of BOA’s actions, Carter Plaintiff
suffered damages when she subsequently made trial payments as instructed by BOA, as set forth
elsewhere in the Complaint. However, BOA used Carter Plaintiff®s default status, and the other
actions Carter Plaintiff took as a result of the communication with BOA employees, as an excuse
to refuse to apply these payments to her account, resulting in further default and the short sale of
her home. Ultimately, Carter Plaintiff lost her home, the equity in her home, and money paid as
trial payments as a direct result of BOA’s fraudulent statements of fact. BOA profited by retaining
Carter Plaintiff’ s trial payments.

134. Carter Plaintiff did not know, and could not have reasonably discovered, that these

statements were false until she retained counsel in this matter in February 2018, nor could Carter

Plaintiff know or reasonably have discovered the orchestrated fraudulent scheme set forth in this
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Complaint until she retained her attorney. Carter Plaintiff reasonably relied on the statements of
Defendant’s employees that Carter Plaintiff must be in defauit in order to qualify for HAMP.
Carter Plaintiff reasonably relied on Defendant’s representative’s directive that she refrains from
making her regular mortgage payments to qualify for HAMP. Carter Plaintiff contacted Defendant
repeatedly throughout this process to ensure proper compliance with HAMP’s requirements, and
there were no resources reasonably available to a non-attorney borrower such as Carter Plaintiff

to contradict Defendant’s false statements.

False Statements of Fact Concerning Carter Plaintiff's HAMP Application by
Defendant

135. On December 10, 2009, after Carter Plaintiff provided financial information by fax
and phone call to a BOA representative, provided BOA provided Carter Plaintiff 2 HAMP
application and she properly compieted the application and returned it to BOA via fax with
additional requested supporting financial documents.

136. However, as part of BOA’s fraudulent scheme, in late January 2010, a BOA
employee falsely informed Carter Plaintiff over the phone that the documents she submitted were
“not received” and she would need to re-send in the application and supporting documents.’ From
January 2010 through April 2011, Carter Plaintiff frequently contacted BOA Modification
Department representatives by phone and BOA representatives falsely informed Carter Plaintiff
that documents were missing or “not received” or that their application was “being processed”.

BOA employees knew these representations were false and this practice was policy and procedure

at BOA. See Exhibits 2, 3.4, 5 and 6.

137. Bach time Carter Plaintiff called BOA for assistance, she would be directed to a

new representative including Kim, Terry, Lydia, Christian, and Claudia. Carter Plaintiff was

13 See footnote 6.
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routinely assigned a new account representative unfamiliar with the previous representative’s work
and she was forced to resubmit the application and supporting decuments multiple times. Each
BOA Customer Relation Manager (CRM) or other BOA loan modification representative would
tell Carter Plaintiff something different about the status of her HAMP application.

138. BOA loan modification representatives made these false statements to Carter
Plaintiff, not for the purpose of processing Carter Plaintiff’s application in good faith, but instead
for the specific purpose of frustrating the HAMP application process to ensure a modification was
ultimately denied, resulting in foreclosure. BOA employees knew these statements were false and
some employees were awarded cash incentives as well as restaurant and retail gift cards for
meeting quotas for declining modification applications in a given day or week. See Exhibits 2, 3,
4.5 and 6. However, Carter Plaintiff’s applications were intentionally Jost within BOA’s databases
or destroyed in order to prevent Carter Plaintiff from receiving a HAMP modification.

139. Carter Plaintiff believed these staiements were true, relied on them, and as a result,
unnecessarily resubmitted her application and supporting information via U.S. Mail, fax, and
Federal Express more than four (4) times including on December 15, 2009, January 3, 2010,
November 26, 2010, and March 21, 2011. As a direct result, Carter Plaintiff was damaged and
suffered a loss of the costs and time spent sending and resending her HAMP application on
multiple occasions when BOA had no intention of reviewing it.

140. Carter Plaintiff did not know, and could not have reasonably discovered, that these
statements were false until she retained her attorneys in this matter in February 2018. Carter
Plaintiff reasonably relied on the statements of Defendant’s representatives that Carter Plaintiff’s

HAMP application was not complete or missing information. Carter Plaintiff contacted Defendant

repeatedly throughout this process with phone calls and faxes to ensure proper compiiance with
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HAMP as evidenced by her repeated submission of the application, and there were no resources
reasonably available to a non-attorney borrower such as Carter Plaintiff to contradict Defendant’s
false statements. tepresentatives falsely told Carter Plaintiff that her application was incomplete
or missing, even though the application was proper and complete, to further the scheme to delay
the HAMP modification and to ultimately deny it.

141. Carter Plaintiff qualified for HAMP, but ultimately, was wrongfully denied a

HAMP modification because of the false and frandulent statements made by BOA, including that

her applications were not received.

142. By making these misrepresentations, BOA profited by avoiding the administrative
costs of a good faith processing of Perry Plaintiffs’ modification application as was required under

the Agreement BOA executed with the Federal Government. See Exhibit 1 at Sec, 2A. BOA

further profited by denying then modification and proceeding to foreclose on Carter Plaintiff’s
property.

False Statements of Fact of Approval and Request for Trial Payments by BOA

143. In March 2010, BOA sent Carter Plaintiff a letter stating her application was
“approved” and requested she make “trial payments” of $938.37 pursuant to the Federal
Government’s Home Affordable Modification Program. BOA’s statement in this letter regarding
approval was false as the application was not approved. Instead, BOA never intended to approve
the application, and this fact was fraudulently omitted from Carter Plaintiff.

144. This false statement of fact and intentional omission was intended to cause Carter
Plaintiff to make trial payments to BOA, not for the purpose of compliance with HAMP or

processing her HAMP application, but to cause Carter Plaintiff to send trial payments so BOA
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could retain those funds in an unapplied account for profit after foreclosure or apply the funds to
fraudulent inspection and other fees BOA charged. See Exhibits 2, 3,4, 5 and 6.

145, it was and is BOA’s practice to place “trial period payments.... into an unapplied
account until” BOA made a decision on the borrowers’ HAMP application. See July 20, 2016
Deposition of BOA Representative, Lonnie S. Mills, pursuant to Rule 1.310(b)(6), Noelia Ramirez
v. Bank of America, N.A., Hillsborough County File No.: 16-CA-722. BOA employees
frandulently omitted this fact when requesting that Carter Plaintiff make trial payments. BOA
retained these funds with no intention of applying these funds to Carter Plaintiff’s account.

146. Relying on BQA’s misrepresentations and omission regarding the trial payment
period, Carter Plaintiff made fiftcen (15) trial payments in the amount of approximately $938.37
beginning on April 27, 2010 through June 2011 as instructed, hoping to save her home.

147. Despite making trial payments and timely submitted all required documents, BOA
sent Carter Plaintiff a letter on April 11, 2011 denying her HAMP modification, wrongfully
stating that she “did not provide [BOA] with the documents [BOA] requesied. Subsequently,
Plaintiff reapplied for a modification at Jeast five (5) more times. Carter Plaintiff resubmitted her
HAMP application and/or supporting documents on April 9, 2011, July 13, 2011, July 19, 2011,
September 12, 2011, and October 24, 2011, Despite Plaintiff’s efforts, BOA continued a cycle of
requesting additional documents from Carter Plaintiff and then denying her application or not
responding. For example, on July 21, 2011, Carter Plaintiff called BOA and spoke with Pat of the
Home Retention Division who sated that she has a “complete file.” However, on August 16,
2011, BOA sent Carter Plaintiff a letter returning Carter Plaintiff’s payment. Further, as a direct
result of relying on BOA’s misrepresentations and intentional omissions, on August 24, 2012,

Carter Plaintiff was forced to short sale her home.
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148, Carter Plaintiff suffered damages in the amount of the trial payments when BOA
placed those payments in an unapplied account and refused to credit their account, the loss of her
home and the equity in that home, as well as damage to her credit and the loss of some or all of
the funds paid to BOA for trial payments.

149. By making these misrepresentations, BOA profited by retaining Carter Plaintiff’s
trial payments for profit. BOA further profited by forcing Carter Plaintiff to short sale her home
and avoiding the administrative costs of a good faith processing of Carter Plaintiff’s modification
application as was required under the Agreement the bank executed with the Federal Government.
See Exhibit 1 at Sec. 2A. BOA also profited because Carter Plaintiff’s expended time and money
and lost the opportunity to pursue other loss mitigation options reasonably available to Carter -
Plaintiff to prevent foreclosure, or alternative financing, while awaiting BOA’s decision on the
modification application. Carter Plaintiff’s lost opportunity was a direct and proximate cause of
the subsequent short sale from which Defendant benefited, as set forth herein,

150. Carter Plaintiff did not know and could not have reasonably discovered that the
statements herein were false and that her payments were not applied to her account unfil she
retained her attorneys in this matter in February 2018. Carter Plaintiff contacted Defendant
repeatedly throughout this process to ensure proper compliance with HAMP as evidenced by her
repeated submission of the application and repeated contact with Defendant, and there were no
resources reasonably available to non-attorney borrowers such as Carter Plaintiff to contradict
Defendant’s false statements.

Fraundulent Omission of the Application of Inspection Fees by BOA
151. Even though Carter Plaintiff lived in her home until 2012, BOA charged her

aceount for a “Property Inspection” on twenty-eight (28) occasions beginning January 2, 2009.
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Carter Plaintiff was unaware that BOA was conducting these fraudulent inspections. These fees
amounted 1o more than $420.00, with the last fee being charged on December 28, 2011, These
inspection fees are impermissible under the HUD Servicing Guidelines and are but one example
of the fraudulent charges that BOA applied to Carter Plaintiff’s account.

152. BOA committed fraud upon Carter Plaintiff when, throughout the HAMP
application process, BOA employees omitted the fact that the bank was conducting unnecessary
and improper inspections on her home and charging her account inspection fees.

153. BOA committed frand upon Carter Plaintiff when the bank requested she make trial
payments during the HAMP application process and omitted the fact that it had no intention of
approving the application and intended to apply some of the funds sent by Carter Plaintiff for trial
payments fo fraudulent inspection fees.

154. The fraudulent omission of the bank’s practice of applying trial payments to
continuing inspection fees misled the Carter Plaintiff into believing her trial payments would be
applied to her mortgage and were for final approval of her HAMP application. BOA had a duty to
inform Carter Plaintiff of this practice and intentionaily refused o do so.

155. As a direct result of the omission, Carter Plaintiff lost some of the funds sent to
BOA for trial payments she believed were for final approval of her HAMP application. BOA
profited by charging Carter Plaintiff’s account for the inspection fees and applying some of the

trial payments received from her and retaining those funds for profit.

156. Carter Plaintiff did not know and could not have reasonably discovered that BOA
was charging improper inspection fees and diverting a portion of her trial payments to pay those

fees until she retained her attorneys in this matter in February 2018.
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157.  Upon information and belief, BOA further profited from its wrongdoing alleged as
to Carter Plaintiff by using her HAMP application, and its other acts and omissions as to Carter
Plaintiff, to make false claims for incentive payments to the United States Department of Treasury
in the amount of $1,000.00 or $2,000.00, effectively using Carter Plaintiff as a pawn to defraud

the Federal Government. US. v. Bank of America NA et al, case number 1:1 1-¢v-03270,

(ED.N.Y.).

FACTUAL ALLEGATIONS
PLAINTIFFS # 5 ALAN WATERBURY JR. & KRISTEN WATERBURY

158. Plaintiffs Alan Waterbury Jr. and Kristen Waterbury are currently citizens of
Mecklenburg County, North Carolina, residing at 304 Amir Circle, Matthews, North Carolina.

159. Plaintiffs Alan Waterbury Jr. and Kristen Waterbury will hereinafter be referred to
as “Waterbury Plaintiffs.”

160. On September 27, 2007, Waterbury Plaintiffs executed a mortgage and note with
Bank of America for their home located at 383 White Pine Road, Torrington, Connecticut, in the
amount of $175,000.00 with regular monthly payments set at $1,620.59. BOA also serviced the
foan and assigned the loan number: (redacted but known to BOA and available by request).

161. After experiencing financial hardship, due in part to the state of the economy,
Waterbury Plaintiffs contacted BOA on June 14, 2009 to request a HAMP modification.

162.  Although Waterbury Plaintiffs were in default at all relevant tires, as a direct result
of BOA’s direction that default was a requirement for eligibility, Waterbury Plaintiffs did not
pursue viable and reasonable alternatives to foreclosure, such as alternative financing, and these
alternatives were eliminated as a direct and proximate cause of Defendant’s wrongful acts alleged
in this Complaint.

False Statements of Fact Concerning HAMP Eligibility by Defendant
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163. In November 2009, a BOA loan modification department representative advised
Waterbury Plaintiffs by phone to refrain from making their regular mortgage payments.
Specifically, the BOA representative told Waterbury Plaintiffs that they “would not even qualify
unless [they] were in danger of foreclosure.” This BOA loan modification representative also
told Waterbury Plaintiffs that they were not eligible for any other type of refinance or modification
of their mortgage. In January 2010, Waterbury Plaintiffs again contacted BOA by phone call and
spoke with a male BOA loan modification department representative that BOA previously
instructed them to contact, and the representative told them being a minimum of sixty (60) days
behind on payments was required for HAMP. Relying on these BOA representatives’ statements,
Waterbury Plaintiffs did not make their regular mortgage payments and did not pursue any
mortgage foreclosure options.’S Waterbury Plaintiffs were told to remain in default and to stop
making regular monthly mortgage payments on more than one occasion throughout the application
process. Although Waterbury Plaintiffs did not know it until they contacted an attorney in February
2018, the two BOA loan representatives omitted the fact that HAMP cligibility was also available
to borrowers if default was reasonably foreseeable. Waterbury Plaintiffs were told this false
information as part of BOA’s scheme, as outlined above, in an effort to prevent them from
receiving a HAMP modification.

164. These BOA loan representatives that spoke to Waterbury Plaintifffs knew the
statements were false when made and intentionally omitted that imminent default was also a basis
for HAMP eligibility. The statements and omissions were made to induce Waterbury Plaintiffs to
rely on them. The statements were specifically designed by BOA to set Waterbury Plaintiffs up

for foreclosure, so BOA could benefit by, infer alia, recetving HAMP payments. Waterbury

14 See foomote 6.
13 See footnote 9.
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Plaintiffs reasonably believed they were required to be in default based on the statements and
omissions of BOA representatives.

165. Relying on the false statements and omissions, Waterbury Plaintiffs did not make
their regular mortgage payments and also gave up on any mortgage foreclosure options from in or
about December 2009 until in or about February 2010. As a direct result of BOA’s actions,
Waterbury Plaintiffs suffered damages when they subsequentty made HAMP trial payments as
instructed by BOA, as set forth elsewhere in the Complaint, However, BOA used Perry Plaintiffs’
defanlt status, and the other actions they took as a result of the communication with BOA
employees, as an excuse to refuse to apply these payments fo Waterbury Plaintiffs’ account.
BOA’s actions resulted in further default and foreclosure of Waterbury Plaintiffs” home.
Ultimately, Waterbury Plaintiffs lost their home, the equity in their home, and money paid as trial
payments as a direct result of BOA’s fraudulent statements of fact. BOA profited by retaining
Waterbury Plaintiffs’ trial payments.

166, Waterbury Plaintiffs did not know, and could not have reasonably discovered, that
these staternents were false until they retained counsel in this matter in February 2018, nor could
Waterbury Plaintiffs know or reasonably have discovered the orchestrated fraudulent scheme set
forth in this Complaint until they retained their attorneys. Waterbury Plaintiffs reasonably relied
on Defendant’s representatives’ directive that they refrain from making their regular mortgage
payments to qualify for HAMP. Waterbury Plaintiffs contacted Defendant repeatedly throughout
this process to ensure proper compliance with HAMP’s requirements, and there were no resources
reasonably available to & nop-attorney borrower such as Waterbury Plaintiffs to contradict

Defendant’s false statements.

False Statements of Fact Concerning Waterbury Plaintiffs” HAMP Application by
Defendant
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167. In or about D.ecen.:bcr 2009, BOA provided Waterbury Plaintiffs a HAMP
application and they properly completed the application and returned it to BOA via Federal
Express with the requested supporting financial documents.

168. However, as part of BOA’s fraudulent scheme, in late January 2010, a BOA
representative falsely informed Waterbury Plaintiffs over the phone that the documents they
submitted were “not received” and they would need to re-submit the application and supporting
documents. From January 2010 through September 2010, Waterbury Plaintiffs frequently
contacted BOA modification department representatives by phone who falsely informed
Waterbury Plaintiffs that documents were missing or “not received.” BOA employees knew these
representations were false and this practice was policy and procedure at BOA. See Exhibits 2, 3,
4,5 and 6.

169. Each time Waterbury Plaintiffs called BOA for assistance, they would be directed
to 2 new representative. For example, Waterbury Plaintiffs were assigned a male loan
representative when they received their HAMP application in December 2009. However, after
speaking with him on two phone calls in December 2009, Waterbury Plaintiffs called BOA in
January 2010 and another loan representative told them he was unavailable and to leave a message.
The same or similar statements were made on subsequent phone calls with BOA representatives.
On each phone call from January 2010 through September 2010, Waterbury Plaintiffs were not
allowed or able to speak with the assigned loan representative again. Waterbury Plaintiffs were
routinely directed to a new representative unfamiliar with the previous representative’s work and
they were forced to resubmit the application multiple times and repeat conversations. Each BOA

loan modification representative would tell Waterbury Plaintiffs something different about the

status of their HAMP application.
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170. These false statements were made by BOA employees for the purpose of inducing
Waterbury Plaintiffs to resend their medification application multiple times order frustrate the
application process, when in fact, BOA had already received all of Waterbury Plaintiffs’
documentation.

171. BOA loan modification representatives made these false statements to Waterbury
Plaintiffs, not for the purpose of processing Waterbury Plaintiffs’ application in good faith, but
instead for the specific purpose of frustrating the HAMP application process to ensure a
modification was ultimately denied, resulting in foreclosure. BOA employecs knew these
statements were false and some employees were awarded cash incentives as well as restaurant and
retail gift cards for meeting quotas for declining modification applications in a given day or week.
See Exhibits 2. 3. 4. 5 and 6. However, Waterbury Plaintiffs’ applications and supporting

e e e e e

docurments were intentionally lost within BOA’s databases or destroyed in order to prevent
Plaintiff from receiving a HAMP modification.

172. Waterbury Plaintiffs believed these statements were true, relied on them, and as a
result, unnecessarily resubmitted their application and supporting information via U.S. Mail, fax,
and Federal Express more than four (4) times. As a direct result, Waterbury Plaintiffs were
damaged and suffered a loss of the costs and time spent sending and resending their HAMP
application on multiple occasions when BOA had no intention of reviewing it.

173. Waterbury Plaintiffs did not know, and could not have reasonably discovered, that
these statements were false until they retained their attorneys in this matter in February 2018.
Waterbury Plaintiffs reasonably relied on the statements of Defendant’s representatives that
Waterbury Plaintiffs’ HAMP application was not complete or missing information. Waterbury

Plaintiffs contacted Defendant repeatedly throughout this process, from December 2009 through
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September 2010, with weekly phone calls at the end of each week to ensure proper compliance
with HAMP as evidenced by their repeated submission of the application. Further, there were no
resources reasonably available to a non-attorney borrower such as Waterbury Plaintiffs to
contradict Defendant’s false statements. BOA representatives falsely told Waterbury Plaintiffs that
their application was incomplete or missing information, even though the application was proper
and complete, to further the scheme to delay the HAMP modification and to ultimately deny it.

174. Waterbury Plaintiffs qualified for HAMP, but ultimately, were wrongfully denied
2 HAMP modification because of the false and fraudulent statements made by BOA, including
that their applications were not received.

175. By making these misrepresentations, BOA profited by avoiding the administrative

costs of a good faith processing of Waterbury Plaintiffs’ modification application as was required

under the Agreement BOA executed with the Federal Government. See Exhibit 1 at Sec. 24 BOA
further profited by denying the modification and proceeding to foreclose on Waterbury Plaintiffs’
property.

False Statements of Fact of Approval and Reguest for Trial Payments by BOA

176. 1In January 2010, BOA sent Waterbury Plaintiffs a letter and Home Affordable
Modification Program Trial Period Plan agreement stating their application was “approved” and
requested they make “trial payments” of $1,550.00 pursuant to the Federal Government’s Home
Affordable Modification Program. BOA’s statement in this letter regarding approval was false as
the application as not approved. Further, in January 2010, Waterbury Plaintiffs spoke with a loan
representative who also stated that their “modification was approved” and to make the trial

payments. Instead, BOA never intended to approve the application, and this fact was fraudulently

omitted from the Waterbury Plaintiffs.
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177. This false statement of fact and intentional omission was intended to cause
Waterbury Plaintiffs to make trial payments to BOA, not for the purpose of compliance with
HAMP or processing their HAMP application, but to cause Waterbury Plaintiffs to send trial
payments so BOA could retain those funds in an unapplied account for profit after foreclosure or
apply the funds to fraudulent inspection and other fees BOA charged. See Exhibits 2. 3, 4. 5 and
6.

178. It was and is BOA’s practice to place “trial period payments.... into an unapplied
account until” BOA made a decision on the borrowers’ HAMP application. See July 20, 2016
Deposition of BOA Representative, Lonnie S. Mills, pursuant to Rule 1.310(b)(6), Noelia Ramirez
v. Bank of America, N.A., Hilisborough County File No.: 16-CA-722. BOA employees
fraudulently omitted this fact when requesting that Waterbury Plaintiffs make trial payments. BOA
retained fhese funds with no intention of applying these funds to Waterbury Plaintiffs’ account.

179. Relying on BOA’s misrepresentations and omissions regarding the trial payment
period, Waterbury Plaintiffs made six (6) trial payments in the amount of $1,550,00 in 2010, as
instructed, hoping to save their home. Despite making their trial payments, BOA sent Waterbury
Plaintiffs a letter on September 8, 2010 denying their HAMP modification falsely stating they were
“not eligible.”

180. In or about September 2010, BOA also sent Plaintiffs a Notice of Intent to
Accelerate. Upon receiving the Notice of Intent to Accelerate, in or about September 2010,
Waterbury Plainiiffs contacted BOA by phone call to speak with a BOA loan representative to
again request loan assistance. The BOA loan representative told Waterbury Plaintiffs that they
were behind on payments and they had to pay the unpaid past due balance of the mortgage. In an

effort to save the home, Plaintiffs sold their vehicle and paid off the past due balance. However,
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as a direct result of relying on BOA’s misrepresentations and intentional omissions, on June 5,
2012, BOA foreclosed on Waterbury Plaintiffs’ home.

181. Waterbury Plaintiffs suffered damages in the amount of the trial payments when
BOA placed those payments in an unapplied account and refused to credit their account, the loss
of their home and the equity in that home, as well as damage to their credit and the loss of some
or all of the funds paid to BOA for trial payments.

182. By making these misrepresentations and omissions, BOA profited by retaining
Waterbury Plaintiffs® trial payments for profit. BOA further profited by forcing Waterbury
Plaintiffs into foreclosure and avoiding the administrative costs of a good faith processing of
Waterbury Plaintiffs’ modification application as was required under the Agreement BOA
executed with the Federal Government, See Exhibit 1 at Sec. 2A. BOA also profited because
Waterbury Plaintiffs expended time and money and lost the opportunity to pursue other loss
mitigation options reasonably available to Waterbury Plaintiffs to prevent foreclosure such as
alternative financing, while awaiting BOA’s decision on the modification application, Waterbury
Plaintiffs’ lost opportunity was a direct and proximate cause of the subsequent foreclosure from
which Defendant benefited, as set forth herein.

183. Waterbury Plaintiffs did not know and could not have reasonably discovered that
the statements herein wete false and/or that their payments were not applied to their account until
they retained their attorneys in this matter in February 2018. Waterbury Plaintiffs contacted
Defendant repeatedly throughout this process to emsure proper compliance with HAMP as
evidenced by their repeated submission of the application and repeated contact with Defendant,
and there were no resources reasonably available to non-attorney borrowers such as Waterbury

Plaintiffs to contradict Defendant’s false statements.
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Frandulent Omission of the Application of Inspection Fees by BOA

184, Even though Waterbury Plaintiffs lived in their home until May 2011, BOA
charged their account for a “Property Inspection” on at least fourteen (14) occasions beginning
November 27, 2009. Waterbury Plaintiffs were unaware that BOA was conducting these
frandulent inspectiops. These fees amounted to more than $210.00, with the last fee being charged
on November 17, 2010. These inspection fees are impermissible under the HUD Servicing
Guidelines and are but one example of the frandulent charges that BOA applied to Waterbury
Plaintiffs’ account.

185. BOA committed fraud upon Waterbury Plaintiffs when, throughout the HAMP
application process, BOA employees omitted the fact that the bank was conducting unnecessary
and improper inspections on their home and charging their account inspection fees.

186. BOA committed fraud upon Waterbury Plaintiffs when the bank requested they
make trial payments during the HAMP application process and omitted the fact that it had no
intention of approving the application and intended to apply some of the funds sent by Waterbury
Plaintiffs for trial payments to fraudulent inspection fees.

187. The fraudulent omission of the bank’s practice of applying trial payments to
continuing inspection fees misled the Waterbury Plaintiffs into believing their trial payments
would be applied to their mortgage and were for final approval of their HAMP application. BOA
had a duty to inform Waterbury Plaintiffs of this practice and intentionally refused to do so.

188.  As a direct result of the omission, Waterbury Plaintiffs lost some of the funds sent
to BOA for trial payments they believed were for final approval of their HAMP application. BOA
profited by charging Waterbury Plaintiffs’ account for the inspection fees and applying some of

the trial payments received from them and retaining those funds for profit.

Page | 51



189. Waterbury Plaintiffs did not know and could not have reasonably discovered that
BOA was charging improper inspection fees and diverting a portion of their trial payments to pay
those fees until they retained their attorneys in this matter in February 2018.

190. Upon information and belief, BOA further profited from its wrongdoing alleged as
to Waterbury Plaintiffs by using their HAMP application, and its other acts and omissions as to
Waterbury Plaintiffs, to make false claims for incentive payments to the United States Department
of Treasury in the amount of $1,000.00 or $2,000.00, effectively using Waterbury Plaintiffs as
pawns to defraud the Federal Government. U.S. v. Bank of America NA et al., case number 1:11-

cv-03270, (ED.N.Y.).

FACTUAL ALLEGATIONS
PLAINTIFES # 6 PHILLIP SMITH & LEONARD MARCHAND

191. Plaintiffs Phillip Smith/Marchand and Leonard Marchand are currently citizens of
Kitsap County, Washington residing at 2418 North Wycoff Avenue, Bremerton, Washington.

192. Plaintiffs Phillip Smit/Marchand and Leonard Marchand will hereinafier be
referred to as “Smith/Marchand Plaintiffs.”

193, On May 23, 2003, Smith/Marchand Plaintiffs executed a mortgage and note with
Eagle Home Mortgage, Inc. for their home located at 2419 North Wycoff Avenue, Bremerton,
Washington in the amount of $126,400.00 with regular monthly payments set at $1,339.79.
Subsequently, Smith/Marchand Plaintiffs refinanced this loan for $155,560.00 with Countrywide
Home Loans.

194. Subsequently, BOA began servicing this loan and assigned the loan number:
(redacted but known to BOA and available by request).

195. After experiencing financial hardship, due in part to the state of the economy,

Smith/Marchand Plaintiffs contacted BOA in February 2010 to request a HAMP modification.
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196, Although Smith/Marchand/ Plaintiffs were in imminent default, at ail relevant
times, Plaintiffs did not pursue viable and reasonable alternatives to foreclosure, such as alfernative
financing, and these alternatives were eliminated as a direct and proximate cause of Defendant’s
wrongful acts alleged in this Complaint.

False Statements of Fact Concerning HAMP Eligibility by Defendant

197. In February 2010, a BOA loan modification department representative advised
Smith/Marchand Plaintiffs by phone to refrain from making their regular mortgage payments. The
representative told Smith/Marchand Plaintiffs that in order to be eligible for a HAMP moedification,
they would have to be three (3) payments behind in their mortgage payments.! The BOA
representative told Smith/Marchand Plaintiffs that BOA would not talk to them further about a
HAMP modification unless they were behind. Relying on this BOA representative’s statement,
Smith/Marchand Plaintiffs did not make their regular mortgage payments and did not pursue any
mortgage foreclosure options.!” BOA representatives told Smith/Marchand Plaintiffs to remain in
default and to stop making regular monthly mortgage payments on more than one occasion
throughout the application process. Although Smith/Marchand Plaintiffs did not know it until they
contacted an attorney in January 2018, the BOA loan representatives omitted the fact that HAMP
eligibility was also available to borrowers if default was reasonably foreseeable. Smith/Marchand

Plaintiffs were told this false information as part of BOA’s scheme, as outlined above, in an effort

to prevent them from receiving a HAMP modification.

198. The BOA loan representative that spoke to Smith/Marchand Plaintiffs knew the

statements were false when made and intentionally omitted that imminent default was also a basis

16 See footnote 6.
17 See footnote 9.
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for HIAMP eligibility. The statements and omissions were made to induce Smith/Marchand
Plaintiffs to rely on them. The statements were specifically designed by BOA fo set
Smith/Marchand Plaintiffs up for foreclosure, so BOA could benefit by receiving HAMP
payments, among other things. Smith/Marchand Plaintiffs reasonably believed they were required
to be in default on their mortgage because the BOA loan representative told them to default on
their mortgage and intentionally omitted the fact that only imminent default was an alternative
edibility requirement.

199. Relying on the false statement and omission, Smith/Marchand Plaintiffs did not
make their regular mortgage payments and also gave up on any mortgage foreclosure options from
in or zbout March 2010 until in or about June 2010. As. a direct result of BOA’s actions,
Smith/Marchand Plaintiffs suffered damages when they subsequently made HAMP trial payments
as instructed by BOA, as set forth elsewhere in the Complaint. However, BOA used
Srnith/Marchand Plaintiffs’ default status, and the other actions they took as a resuit of the
communication with BOA employees, as an excuse to refuse to apply these payments 0
Smith/Marchand Plaintiffs’ account. BOA’s actions resulted in further default and foreclosure of
Smith/Marchand Plaintiffs’ home. Ultimately, Smith/Marchand Plaintiffs lost their home, the
equity in their home, and money paid as trial payments as a direct result of BOA’s fraudulent
statements of fact. BOA profited by retaining Smith/Marchand Plaintiffs’ trial payments.

700. Smith/Marchand Plaintiffs did not know, and could mot have reasonably
discovered, that these statements were false until they retained counsel in this matter in January
2018, nor could Smith/Marchand Plaintiffs know or reasonably have discovered the orchestrated
fraudulent scheme set forth in this Complaint until they retained their attorneys. Smith/Marchand

Plaintiffs reasonably relied on the statements of Defendant’s employees that they must be in
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default to qualify for HAMP. Smith/Marchand Plaintiffs reasonably relied on Defendant’s
representatives’ directive that they default on their mortgage in order to qualify for HAMP,
Smith/Marchand Plaintiffs contacted Defendant repeatedly throughout this process to ensure
proper compliance with HAMP’s requirements, and there were no resources reasonably available
to a non-attorney borrower such as Smith/Marchand Plaintiffs to contradict Defendant’s false
staterments.

False Statements of Fact of Approval and Reguest for Trial Payments by BOA

201. In May 2010, Smith/Marchand Plaintiffs contacted BOA by phone call and spoke
with a loan modification representative. This loan modification representative  told
Smith/Marchand Plaintiffs that based on application information provided on the phone call, their
application was “approved” and requested they make “trial payments” of $409.72 pursuant to the
Federal Government’s Home Affordable Modification Program. This loan representative
specifically told Smith/Marchand Plaintiffs that they need to pay $409.72 because that amount was
about 31% of their monthly income. This BOA representative’s statement on the phone call
regarding approval of their modification was false as the application was not approved. Instead,
BOA did not approve, and never intended to approve, the application and this fact was fraudulentty
omitted from Smith/Marchand Plaintiffs.

202. This false statement of fact and intentional omission was intended fo cause
Smith/Marchand Plaintiffs to make trial payments to BOA, not for the purpose of compliance with
HAMP or processing their HAMP application, but to cause Smith/Marchand Plaintiffs to send trial
payments so BOA could retain those funds in an unapplied account for profit after foreclosure or

apply the funds to fraudulent inspection and other fees BOA charged. See Exhibits 2, 3. 4. S and

6.
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203. It was and is BOA’s practice to place “trial period payments.... into an unapplied
account until” BOA made a decision on the borrowers’ HAMP application. See July 20, 2016
Deposition of BOA Representative, Lonnie 8. Mills, pursuant to Rule 1.310(b)(6), Noeiia Ramirez
v. Bank of America, N.A., Hillsborough County File No.: 16-CA-722. BOA employees
fraudulently omitted this fact when requesting that Smith/Marchand Plaintiffs make trial
payments. BOA retained these funds with no intention of applying these funds to Plaintiff’s
account.

204. Relying on BOA’s misrepresentations and omissions regarding the trial payment
period, Smith/Marchand Plaintiffs made eleven (11) trial payments of $409.73 from June 2010

through April 2011, hoping to save their home.
205. Despite making their trial payments, BOA sent Smith/Marchand Plaintiffs a letter

on March 2, 2011 denying their HAMP modification falsely stating they were “not eligible.” Upon
receiving the denial letter in March 2011, Smith/Marchand Plaintiffs called BOA to inquire why
they were denied a modification. A BOA loan representative told Smith/Marchand Plaintiffs that
BOA did not have a record of them applying for a HAMP modification, but they could now apply
by completing an application.

206. Smith/Marchand Plaintiffs suffered damages in the amount of the trial payments
when BOA placed those payments in an unapplied account and refused to credit their account, the
Joss of their home and the equity in that home, as well as damage 1o their credit and the loss of
some or all of the funds paid to BOA for trial payments.

207. By making these misrepresentations and omissions, BOA profited by retaining
Smith/Marchand Plaintiffs’ trial payments for profitt BOA further profited by forcing

Smith/Marchand Plaintiffs into foreclosure, described herein, and avoiding the administrative
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costs of a good faith processing of Smith/Marchand Plaintiffs’ modification application as was

required under the Agreement BOA executed with the Federal Government. See Exhibit 1 at Sec,

2A. BOA also profited because Smith/Marchand Plaintiffs expended time and money and lost the
oppertunity to pursue other loss mitigation options reasonably available to Smith/Marchand
Plaintiffs to prevent foreclosure of their home, such as alternative financing, while awaiting BOA’s
decision on the modification application. Smith/Marchand Plaintiffs’ lost opportunity was a direct
and proximate cause of the subsequent foreclosure from which Defendant benefited, as set forth
herein.

208. Smith/Marchand Plaintiffs did not know and could not have reasonably discovered
that the statements herein were false and/or that their payments were not applied to their account
until they retained their attorneys in this matter in January 2018. Smith/Marchand Plaintiffs
contacted Defendant repeatedly throughout this process to ensure proper compliance with HAMP
as evidenced by their repeated submission of the application and repeated contact with Defendant,
and there were no resources reasonably available to non-attorney borrowers such as
Smith/Marchand Plaintiffs to contradict Defendant’s false statements.

False Statements of Fact Concerning Smith/Marchand Plaintiffs’ HAMP
Application by Defendant

209. On June 4, 2010, BOA provided Smith/Marchand Plaintiffs a HAMP application

and they propetly completed the application and refurned it to BOA via Federal Express with the

requested supporting financial documents in June 2010.'*

210. On June 18, 2010, BOA Home Retention Division sent Smith/Marchand Plaintiffs

18 Smith/Marchand Plaintiffs were initially approved for a modification and given trial payment instructions by a
BOA loan representative over the phone. BOA sent Smito/Marchand Plaintiffs both the trial payment instructions
and a second application, as discussed in detail below.
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a letter stating that BOA received Smith/Marchand Plaintiffs’ financial documents for the HAMP
program and that Smith/Marchand Plaintiffs would receive a response about their eligibility for
the program within 30 days. However, as part of BOA’s fraudulent scheme, in August 2010, a
BOA loan representative falsely informed Smith/Marchand Plaintiffs over the phone that the
HAMP application and supporting documents they submitted were “not received” and they would
need to re-submit the application and supporting documents. BOA employees knew these
representations were false and this practice was policy and procedure at BOA. See Exhibits 2. 3,
4,5 and 6.

211. These false statements were made by BOA employees for the putpose of inducing
Plaintiff to resend their modification application over and over in order frustrate the application
process, when in fact, BOA had already received all of Smith/Marchand Plaintiffs’ documentation.

712. BOA loan modification representatives made these false statements to
Smith/Marchand Plaintiffs, not for the purpose of processing Smith/Marchand Plaintiffs’
application in good faith, but instead for the specific purpose of frustrating the HAMP application
process to ensure a modification was ultimately denied, resulting in foreclosure. BOA employees
knew these statements were false and some employees were awarded cash incentives as well as
restaurant and retail gift cards for meeting quotas for declining modification applications in a given
day or week. See Exhibits 2. 3, 4. 5 and 6. In fact, Smith/Marchand Plaintiffs’ applications and
supporting documents were intentionally lost within BOA’s databases or destroyed in order to
prevent Plaintiff from recetving a HAMP modification.

913. Smith/Marchand Plaintiffs believed these statements were true, relied on them, and
as a result, unnecessarily resubmitted their application and supporting information via U.S. Mail,

fax, and Federal Express more than three (3) times in or about June 2010, August 2010, and
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November 2010. As a direct result, Smith/Marchand Plaintiffs were damaged and suffered a loss
of the costs and time spent sending and resending their HAMP application on multiple occasions

when BOA had no intention of reviewing it.

214. Smith/Marchand Plaintiffs qualified for HAMP, but ultimately, were wrongfully
denied 2 HAMP modification because of the false and fraudulent statements made by BOA,
including that their applications were not received.

215. By making these misrepresentations, BOA profited by avoiding the adminisirative
costs of a good faith processing of Smith/Marchand Plaintiffs’ modification application as was

required under the Agreement BOA executed with the Federal Government. See Exhibit 1 at Sec.

2A. BOA further profited by denying the modification and initiating foreclosure on
Smith/Marchand Plaintiff’s property.

216. Further, as a result of BOA representatives misrepresentations and omissions BOA
also sent Smith/Marchand Plaintiffs a Notice of Intent to Accelerate. Further, as a direct result of
relying on BOA’s misrepresentations and intentional omissions about the HAMP modification
process, and despitc properly completed the HAMP application and trial payments,
Srnith/Marchand Plaintiffs’ home was foreclosed. Smith/Marchand Plaintiffs moved out of their
home in 2014, and their home was sold in a foreclosure sale on August 7, 2015.

217. As a result of BOA representatives” statements and omissions, Smith/Marchand
Plaintiffs lost the opportunity to pursue other loss mitigation options reasonably available to
Smith/Marchand Plaintiffs to prevent foreclosure of their home, such as alternative financing,
while awaiting BOA’s decision on the modification application. Smith/Marchand Plaintiffs’ iost

opportunity was a direct and proximate cause of the subsequent foreciosure from which Defendant

benefited, as set forth herein.
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218. Smith/Marchand Plaintiffs did not know, and could not have reasonably
discovered, that these statements were false until they retained their attorneys in this matter in
January 2018. Smith/Marchand Plaintiffs reasonably relied on the statements of Defendant’s
representatives that Smith/Marchand Plaintiffs” HAMP application was not complete or missing
information. From in or about June 2010 through April 2011, Smith/Marchand Plaintiffs contacted
Defendant repeatedly throughout this process, with frequent phone calls to ensure proper
compliance with HAMP as evidenced by their repeated submission of the application. Further,
there were no resources reasonably available to non-attorney borrowers such as Smith/Marchand
Plaintiffs to confradict Defendant’s false statements. BOA representatives falsely told
Smith/Marchand Plaintiffs that their application was missing information, even though the
application was proper and complete, to further the scheme to delay the HAMP modification and

to ultimately deny it.

FACTUAL ALLEGATIONS
PLAINTIFFS # 7 HECTOR LIMERES & MICHELLE LIMERES

219. Plaintiff Hector Limeres is currently a citizen of Osceola County, Florida and
resides at 5027 Walker St., Saint Cloud, and Plaintiff Michelle Limeres is currently a citizen of
Seminole County, Florida and resides at 129 Habersham Dr., Longwood, Florida.

720. Plaintiffs Hector Limeres and Michelle Limeres will hereinafter be referred to as
“Limeres Plaintiffs.”

221.  On January 19, 2007, Limeres Plaintiffs executed a mortgage and note with Market
Street Mortgage Corporation for their home Jocated at 116 Milam Creed Road, Mableton, Georgia
in the amount of $339,564.00 with regular monthly payments set at $2,244.94.

292 BOA serviced the Joan and assigned the loan number: (redacted but known to BOA

and available by request).
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293, After experiencing financial hardship; due in part to the state of the economy,
Limeres Plaintiffs contacted BOA in June 2009 to request a HAMP modification.

224,  Although Limeres Plaintiffs were in imminent default at all relevant times, as a
direct result of BOA’s direction that default was a requirement for eligibility, Limeres Plaintiffs
did not pursue viabie and reasonable alternatives to foreclosure, such as alternative financing, and
these alternatives were climinated as a direct and proximate cause of Defendant’s wrongful acts
alleged in this Complaint.

False Statements of Fact Concerning HAMP Eligibility by Defendant

925.  In or about June 2009, a BOA loan modification department representative advised
Limeres Plaintiffs by phone to refrain from making their regular mortgage payments because it
was required to be eligible for a HAMP modification. Specifically, the BOA representative told
Limeres Plaintiffs that they could not help them because they “were current and [they] needed to
behind on [their] payments to get assistance.”.'® Relying on this BOA representative’s specific
statements, Limeres Plaintiffs did not make their regular mortgage payments and did not pursue
any mortgage foreclosure options.®® Although Limeres Plaintiffs did not know it until they
contacted an attorney in March 2018, these statements were false as default was not the only
required basis for HAMP eligibility. The BOA loan representative omitted the fact that HAMP
eligibility was also available to borrowers if default was reasonably foreseeable. Limeres Plaintiffs
were told this false information as part of BOA’s schene, as outlined above, in an effort to prevent
them from receiving a HAMP medification.

296. The BOA loan representative knew the statements were false when made and

intentionally omitted that imminent default was also a basis for HAMP eligibility. The statements

1% See footnote 6,
20 gee footmote 9.
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and omissions were made to induce Limeres Plaintiffs to rely on them. The statements were
specifically designed by BOA to set Limeres Plaintiffs up for foreclosure, so BOA could benefit
by, inter alia, receiving HAMP payments. Limeres Plaintiffs reasonably believed they were
required to be in default based on the statements and omissions of BOA representatives,

227. Relying on the false statement and omission, Limeres did not make their regular
mortgage payments and also gave up on any morigage foreclosure options from in or about
October 2009 through in or about December 2009. As a direct resuit of BOA’s actions, Limeres
Plaintiffs suffered damages when they subsequently made trial payments as instructed by BOA,
which BOA refused to apply to their account, resulting in further default and foreclosure of their
home. Ultimately, Limeres Plaintiffs lost their home, the equity in their home, and money paid as
trial payments as a direct result of BOA’s fraudulent statements of fact. BOA profited by retaining
Limeres Plaintiffs’ trial payments and foreclosing on Plaintiff’s home.

928. Limeres Plaintiffs did not know, and could not have reasonably discovered, that
these statements were false until they retained counsel in this matter in March 2018, nor could
Limeres Plaintiffs know or reasonably have discovered the orchestrated fraudulent scheme set
forth in this Complaint until they retained their attorneys. Limeres Plaintiffs reasonably relied on
the statements of Defendani’s employees that they refrain from making their regular mortgage
payments to qualify for HAMP. Limeres Plaintiffs contacted Defendant repeatedly throughout this
process to ensure proper compliance with HAMP’s requirements, and there were no resources
reasonably available to a non-attorney borrower such as Limeres Plaintiffs to coniradict

Defendant’s false statements.

False Statements of Fact Concerning Limeres Plaintiffs’ HAMP Application by
Defendant
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229. In late November 2009, Limeres Plaintiffs contacted BOA to complete their first
HAMP modification application. On this phone call, Limeres Plaintiffs provided the information
required to complete a HAMP application and the BOA representative told them that their
application was approved. This ]:30A representative told them that BOA would send additional
information and requested that they make trial payments.?!

230. On December 7, 2009, BOA provided Limeres Plaintiffs a HAMP application and
they property completed their second application and retumed it to BOA via Federal Express with
the requested supporting financial documents.

231. However, as part of BOA’s fraudulent scheme, in January 2010, a BOA loan
representative falsely informed Limeres Plaintiffs over the phone that the supporting documents
they submitted were “not received” and they would need to re-submit supporting documents.
Subsequently, Limeres Plaintiffs resent the supporting financial documents. From January 2010
through January 2012, Limeres Plaintiffs frequently contacted BOA modification department
representatives and BOA home retention representatives by phone who falsely informed Limeres
Plaintiffs that documents were “missing” and “not completed”. BOA employees knew these
representations were false and this practice was policy and procedure at BOA. See Exhibits 2, 3,
4, 5 and 6.

232.  These false statements were made by BOA employees for the purpose of inducing
Limeres Plaintiffs to resend their documents multiple times to frustrate the application process

when in fact, BOA had already received all of Limeres Plaintiffs’ documentation.

217 jmeres Plaintiffs were initially approved for a modification by a BOA loan representative over the phone. BOA
sent Limeres Plaintiffs both the trial payment instructions and a second application in December 2009, as discussed

in detail below.
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233, BOA representatives made these false statements to Limeres Plaintiffs, not for the
purpose of processing Limeres Plaintiffs’ application in good faith, but instead for the specific
purpose of frustrating the HAMP application process to ensure a modification was ultimately
denied, resulting in foreclosure. BOA employees knew these statements were false and some
employees were awarded cash incentives as well as restaurant and retail gift cards for meeting
quotas for declining modification applications in a given day or week. See Exhibits 2. 3. 4, 5 and
6. However, Limeres Plaintiffs’ applications, supporting documents, and details of phone calls
were intentionally lost within BOA's databases or destroyed in order to prevent Limeres Plaintiffs
from receiving a HAMP modification.

934, Limeres Plaintiffs believed these statements were true, relied on them, and as a
result, unnecessatily resubmitted their application and supporting information via U.S. Mail, fax,
and Federal Express more than three (3) times from January 2010 through Januvary 2012, As a
direct result, Limeres Plaintiffs were damaged and suffersd a loss of the costs and time spent
sending and resending their HAMP application on multiple occasions when BOA had no intention
of reviewing it.

735. Limeres Plaintiffs did not know, and could not have reasonably discovered, that
these statements were false until they retained their attorneys in this matter in March 201 8. Limeres
Plaintiffs reasonably relied on the statements of Defendant’s representatives that Limeres
Plaintiffs’ ELAMP application was not complete or missing information. Limeres Plaintiffs
contacted Defendant repeatedly throughout this process, January 2010 through September 2010,
with frequent phone calls to ensure proper compliance with HAMP as evidenced by their repeated
submission of the application. Further, there were no resources reasonably available to a non-

attorney borrower such as Limeres Plaintiffs to contradict Defendant’s false statements. BOA
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representatives falsely told Limeres Plaintiffs that their application was incomplete or missing
information, even though the application was proper and complete, to further the scheme to delay
the HAMP modification and to ultimately deny it.

236. Limeres Plaintiffs qualified for HAMP, but ultimately, were wrongfully denied a
HAMP modification because of the false and fraudulent statements made by BOA, including that
their applications were not received.

237. By making these misrepresentations, BOA profited by aveiding the administrative
costs of a good faith processing of Limeres Plaintiffs’ modification application as was required

under the Agreement BOA executed with the Federal Government. See Exhibit 1 at Sec. 2A. BOA

further profited by denying the modification and proceeding te foreclose on Limeres Plaintiffs’
property.

False Statements of Fact of Approval and Request for Trial Payments by BOA

238.  As described above, on the late November 2009 phone call, Limeres Plaintiffs
provided the information required to complete a HAMP application and the BOA representative
told them that their aﬁplicaﬁon was “approved.” This BOA representative told them that BOA
would send additional information and requested that they make trial payments. Soon after, on
December 2, 2009, BOA sent Limeres Plaintiffs a letter, confirming the late November 2009 phone
conversation with the BOA representative, requesting they make three (3) “trial payments” of
$1,215.00 pursuant to the Federal Government’s Home Affordable Modification Program. The
BOA representative’s statement on this phone call regarding approval of their modification was
false as the application was not approved. Instead, BOA never intended to approve the application,

and this fact was fraudulently omitted from Limeres Plaintiffs.
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239, This false statement of fact and intentional omission was intended to cause Limeres
Plaintiffs to make trial payments to BOA, not for the purpose of compliance with HAMP or
processing their HAMP application, but to cause Limeres Plaintiffs to send trial payments so BOA
could retain those funds in an unapplied account for profit after foreclosure or apply the funds to
fraudulent inspection and other fees BOA charged. See Exhibits 2,3, 4, 5 and 6.

240, Tt was and is BOA’s practice to place “trial period payments. ... into an unapplied
account until” BOA made a decision on the borrowers’ HAMP application. See July 20, 2016
Deposition of BOA Representative, Lonnie S. Mills, pursuant to Rule 1.310(b)}(6), Noelia Ramirez
v. Bank of America, N.A., Hillsborough County File No.: 16-CA-722. BOA employees
fraudulently omitted this fact when requesting that Limeres Plaintiffs make trial payments. BOA
retained these funds with no intention of applying these funds to Limeres Plaintiffs’ account.

241. Relying on BOA’s misrepresentations and omissions regarding the trial payment
period, Limeres Plaintiffs made seven (7) trial payments of $1,215.00 in December 2009, January
2010, February 2010, March 2010, April 2010, May 2010, and June 2010 as instructed, hoping to
save their home.

242. Despite making their trial payments, BOA sent Limeres Plaintiffs 2 Jetter on June
3, 2010 denying their HAMP modification falsely stating, “your loan is not eligible.” Upon
receiving the Jetter, on June 19, 2010, Plaintiffs called BOA’s Mortgage Department at 800-669-
6607 and spoke with BOA representative, Alice. Alice told Plaintiff Michelle Limeres that the
“system shows they are still reviewing” their modification application and told them to “continue

to pay the lower payment.” As a result, Limeres Plaintiffs made an additional payment in July

2010 of $1,2135.00.
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243,  From July 2010 through January 2012, Limeres Plaintiffs continued to reapply for
loan assistance with BOA and BOA continued a cycle of requesting additional documents and then
denying their application or offering alternatives to foreclosure and then denying them. In July
2010, Limeres Plaintiffs contacted a realtor to short sale their home, but BOA rejected the short
sale. Then on August 24, 2010, BOA sent Limeres Plaintiffs a Deed in Lieu of Foreclosure
agreement, which Limeres Plaintiffs signed and returned to BOA. On Sepiember 29, 2010, BOA
sent Plaintiffs a letter saying they may be eligible for Home Affordable Foreclosure Alternatives
(HAFA) or a short sale or Deed in Lieu of Foreclosure. However, soon after, on October 18, 2010,
BOA sent Plaintiffs a letter denying these foreclosure alternatives. Limeres Plaintiffs again
contacted BOA to request for a Deed in Lieu of Foreclosure, which BOA again denied on February
28, 2011.

244, On September 26, 2011, BOA sent Limeres Plaintiffs a letter stating they may be
eligible for a Deed in Lieu of Foreclosure and told them to respond to the offer by October 26,
2011. On October 4, 2011, Limeres Plaintiffs called and spoke with Jasmine and she directed
them to call back on October 12, 2011 to determine their eligibility. At the direction of the BOA
loan representatives, on November 21, 2011, Limeres Plaintiffs reapplied for a modification and
resubmitted documents by fax to 888-740-3832 to BOA representative, Zipporah Lucre. Despite
Iimeres Plaintiffs’ efforts relying on the direction of statements from BOA letters and phone
calls with BOA representatives, on January 3, 2012, BOA foreclosed on Limeres Plaintiffs’
home.

245, Limeres Plaintiffs suffered damages in the amount of the trial payments when BOA

placed those payments in an unapplied account and refused to credit their account, the loss of their
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home and the equity in that home, as well as damage to their-credit and the loss of some or all of
the funds paid to BOA for trial payments.

246. By making these misrepresentations and omissions, BOA profited by retaining
1imeres Plaintiffs’ trial payments for profit. BOA further profited by forcing Limeres Plaintiffs
into foreclosure and avoiding the administrative costs of a good faith processing of Limeres
Plaintiffs’ modification application as was required under the Agreement BOA executed with the
Federal Government. See Exhibit 1 at Sec. 2A. BOA also profited because Limeres Plaintiffs
expended time and money and lost the opportunity to pursue other loss mitigation options
reasonably available to Limeres Plaintiffs to prevent foreclosure of their home, such as alternative
financing, while awaiting BOA’s decision on the modification application. Limeres Plaintiffs’ lost
opportunity, caused by Bank of America’s actions, was a direct and proximate cause of the
subsequent foreciosure from which Defendant benefited, as set forth herein.

247. Limeres Plaintiffs did not know and could not have reasonably discovered that the
statements herein were false and/or that their payments were not applied to their account until they
retained their attorneys in this matter in March 2018. Limeres Plaintiffs contacted Defendant
repeatedly throughout this process to ensure proper compliance with HAMP as evidenced by their
repeated submission of the application and repeated contact with Defendant, and there were no
resources reasonably available to non-atiorney borrowers such as Limeres Plaintiffs to contradict
Defendant’s false statements.

Fraudulent Omission of the Application of Inspection Fees by BOA

248. Even though Limeres Plaintiffs lived in their home until the end of October 2010,

BOA charged their account for a “Property Inspection” on at least two (2) occasions beginning in

2010. Limeres Plaintiffs were unaware that BOA was conducting these fraudulent inspections.
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These fees amounted to more than $30.00. These inspection fees are impermissible under the HUD
Servicing Guidelines and are but one example of the fraudulent charges that BOA applied to
Limeres Plaintiffs’ account.

249. BOA committed fraud upon Limeres Plaintiffs when, throughout the HAMP
application process, BOA employees omitted the fact that the bank was conducting unnecessary
and improper inspections on their home and charging their account inspection fees.

250. BOA committed fraud upon Limeres Plaintiffs when the bank requested they make
trial payments during the HAMP application process and omitted the fact that it had no intention
of approving the application and intended to apply some of the funds sent by Plaintiffs for trial
payments to fraudulent inspection fees.

751. The fraudulent omission of the bank’s practice of applying trial payments to
continuing inspection fees misled the Limeres Plaintiffs into believing their trial payments would
be applied to their mortgage and were for final approval of their HAMP application. BOA had a

duty to inform Limeres Plaintiffs of this practice and intentionally refused to do so.

752, As a direct result of the omission, Limeres Plaintiffs lost some of the funds sent to
BOA for trial payments they believed were for final approval of their HAMP application. BOA
profited by charging Limeres Plaintiffs’ account for the inspection fees and applying some of the

trial payments received from them and retaining those funds for profit.

253, Limeres Plaintiffs did not know and could not have reasonably discovered that
BOA was charging improper inspection fees and diverting a portion of their trial payments to pay
those fees until they retained their attorneys in this matter in March 2018.

254.  Upon information and belief, BOA furtber profited from its wrongdoing alleged as

to Limeres Plaintiffs by using their HAMP application, and its other acts and omissions as to
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Limeres Plaintiffs, to make false claims for incentive payments to the United States Department
of Treasury in the amount of $1,000.00 or $2,000.00, effectively using Limeres Plaintiffs as pawns

to defraud the Federal Government. U.S. v. Bank of America NA er al., case number 1:11-¢v-03270,

(EDN.Y.).

FACTUAL ALLEGATIONS
PLAINTIFFS # 8 SANDRA RINGHOFER & RANALD RINGHOFER

255, Plaintiffs Sandra Ringhofer and Ranald Ringhofer are currently citizens of San
Bernardino, California.

256. Plaintiffs Sandra Ringhofer and Ranald Ringhofer will bereinafter be referred to as
“Ringhofer Plaintiffs.”

257.  OnMay 15, 2007, Ringhofer Plaintiffs executed 2 mortgage and note with Bank of
America for their home located at 509 Woodsey Road, Crestline, California, in the amount of
$165,000.00 with regular monthly payments set at $1,111.64, BOA also serviced the loan and
assigned the loan number: (redacted but known to BOA and available by request).

258. After experiencing financial hardship, due in part to the state of the economy,

Ringhofer Plaintiffs contacted BOA. in September 2009 to request a HAMP modification.

259,  Although Ringhofer Plaintiffs were in default at all relevant times, as a direct result
of BOA’s direction that default was a requirement for eligibility, Plaintiffs did not pursue viable
and reasonable alternatives to foreclosure, such as alternative financing, and these alternatives
were eliminated as a direct and proximate cause of Defendant’s wrongful acts alleged in this
Complaint.

False Statements of Fact Concerning HAMP Eligibility by Defendant

260. In September 2009, a BOA representative, Chenoa Ramirez, advised Ringhofer

Plaintiffs by phone to refrain from making their regular mortgage payrents. Chenoa Ramirez
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specifically told Ringhofer Plaintiffs that they would need to- be behind on their mortgage loan
payments to qualify for a HAMP modification. Relying on this statement, Ringhofer Plaintiffs did
not make their regular mortgage payments and did not pursue any mortgage foreclosure
options. 2Although Ringhofer Plaintiffs did not know it until they contacted an attorney in
February 2018, these statements were false as default was not the only required basis for HAMP
eligibility. Chenoa Ramirez omitted the fact that HAMP eligibility was also available to borrowers
if default was reasonably foresceable. Chenoa Ramirez told Ringhofer Plaintiffs this false
information as part of BOA’s scheme, as outlined above, in an effort to prevent them from
receiving a HAMP modification.

261. BOA representative, Chenoa Ramirez, knew the statement was false when made
and intentionally omitted that imminent default was also a basis for HAMP eligibility. The
statements and omissions were made to induce Ringhofer Plaintiffs to rely on them. The statements
were specifically designed by BOA to set Ringhofer Plaintiffs up for foreclosure, so BOA could
benefit by, inter alia, receiving HAMP payments. Ringhofer Plaintiffs reasonably believed they
were required to be in default based on the statement and omission of Chenoa Ramirez.

262. Relying on the false statement and omission, Ringhofer Plaintiffs did not make their
regular mortgage payments and also gave up on any mortgage foreclosure options from in or about
October 2009 until in or about January 2010. As a direct result of BOA's actions, as set forth
clsewhere in the Complaint. However, BOA used Ringhofer Plaintiffs’ default status, and the other
actions they took as a result of the communication with BOA employees, as an excuse to refuse to

apply these payments to Ringhofer Plaintiffs’ account. Ultimately, Ringhofer Plaintiffs lost their

22 See footnote 9.
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home, the equity in their home, and money paid as trial payments as-a direct result of BOA’s
fraudulent statements of fact. BOA profited by retaining Ringhofer Plaintiffs’ trial payments.
263. Ringhofer Plaintiffs did not know,hand could not have reasonably discovered, that
these statements were false until they retained counsel in this matter in February 2018, nor could
Ringhofer Plaintiffs know or reasonably have discovered the orchestrated fraudulent scheme set
forth in this Complaint until they retained their attorneys. Ringhofer Plaintiffs reasonably relied
on Defendant’s representatives’ directive that they refrain from making their regular mortgage
payments to qualify for HAMP. Ringhofer Plaintiffs contacted Defendant repeatedly throughout
this process to ensure proper compliance with HAMP’s requirements, and there were no resources
reasonably available to a non-attorney borrower such as Ringhofer Plaintiffs to contradict

Defendant’s false statements.

False Statements of Fact Concerning Ringhofer Plaintiffs’ HFAMP Application by
Defendant

264. In or about December 2009, BOA provided Ringhofer Plaintiffs a HAMP
application and they properly completed the application and returned it to BOA via Federal
Express with the requested supporting financial documents.

265. However, as part of BOA’s fraudulent scheme, in January 2010, BOA
representative, Chenoa Ramirez, falsely informed Ringhofer Plaintiffs over the phope that the
documents they submitted were *not received” and they would need to re-submit the application
and supporting documents. From January 2010 through November 2011, Ringhofer Plaintiffs
frequently contacted BOA modification department representatives by phone including Chenoa
Ramirez, Christine, and Rose who falsely informed Ringhofer Plaintiffs that documents were

missing or “not received.” BOA employees knew these representations were false and this practice

was policy and procedure at BOA. See Exhibits 2, 3. 4, 5 and 6.
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266. BOA loan modification representatives made these false statements to Ringhofer
Plaintiffs, not for the purpose of processing Ringhofer Plaintiffs” application in good faith, but
instead for the specific purpose of frustrating the HAMP application process to ensure a
modification was ultimately denied, resulting in foreclosure. BOA employees knew these
statemnents were false and some employees were awarded cash incentives as well as restaurant and
retail gift cards for meeting quotas for declining modification applications in a given day or week.
See Exhibits 2, 3. 4, 5 and 6. However, Ringhofer Plaintiffs’ applications, supporting documents,
and details of phone calls were intentionally lost within BOA’s databases or destroyed in order to
prevent Plaintiff from receiving a HAMP modification.

267. Ringhofer Plaintiffs believed these statements were true, relied on them, and as a
result, unnecessarily resubmitted their application and supporting information via fax or Federal
Express more than eight (8) times from December 2009 to April 2012. As a direct result, Ringhofer
Plaintiffs were damaged and suffered a loss of the costs and time spent sending and resending their
HAMP application on multiple occasions when BOA had no intention of reviewing it.

268. Ringhofer Plaintiffs did not know, and could not have reasonably discovered, that
these statements were false until they retained their attorneys in this matter in February 2018.
Ringhofer Plaintiffs reasonably relied on the statements of Defendant’s representatives that
Ringhofer Plaintiffs’ HAMP application was not complete or missing information. Ringhofer
Plaintiffs contacted Defendant repeatedly throughout this process from December 2009 through
April 2012 by phone call and fax correspondence to ensure proper compliance with HAMP as
evidenced by their repeated submission of the application. Further, there were no resources

reasonably available to a non-attorney borrower such as Ringhofer Plaintiffs to contradict

Defendant’s false statements. BOA representatives faisely told Ringhofer Plaintiffs that their

Page | 73



application was incomplete or missing information, even though the application was proper and
complete, to further the scheme to delay the HAMP modification and to ultimately deny it.

269. Ringhofer Plaintiffs qualified for HAMP, but ultimately, were wrongfully denied a
HAMP modification because of the false and frandulent statements made by BOA, including that
their applications were not received.

270. By making these misrepresentations, BOA profited by avoiding the administrative

costs of a good faith processing of Ringhofer Plaintiffs’ modification application as was required

under the Agreement BOA executed with the Federal Government. See Exhibit L at Sec. 2A. BOA
further profited by denying the modification and proceeding to foreclose on Ringhofer Plaintiffs’
property.

False Statements of Fact of Approval and Request for Trial Payments by BOA

271. In January 2010, BOA sent Ringhofer Plaintiffs a letter and Home Affordable
Modification Program Trial Period Plan agreement with trial payment coupons stating their
application was “approved” and requested they make four (4) “trial payments” of $1,092.00
pursuant to the Federal Government’s Home Affordable Modification Program. BOA’s statement
in this letter regarding approval was false as the application as not approved. Instead, BOA never
intended to approve the application, and this fact was fraudulently omitted from Ringhofer
Plaintiffs.

272, This false statement of fact and inientional omission was intended to cause
Ringhofer Plaintiffs to make trial payments to BOA, not for the purpose of compliance with HAMP
or processing their HAMP application, but to cause Ringhofer Plaintiffs to send trial payments so
BOA could retain those funds in an unapplied account for profit after foreclosure or apply the

funds to fraudulent inspection and other fees BOA charged. See Exhibits 2. 3. 4, 5and 6.
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273. It was and is BOA’s practice to place “trial period payments. ... info an unapplied
account votil” BOA made a decision on the borrowers’ HAMP application. See July 20, 2016
Deposition of BOA Representative, Lonnie §. Mills, pursuant to Rule 1.310(b}(6), Noelia Ramirez
v. Bank of America, N.A., Hillsborough County File No.: 16-CA-722. BOA employees
frandulently omitted this fact when requesting that Ringhofer Plaintiffs make trial payments. BOA
retained these fimds with no intention of applying these funds to Ringhofer Plaintiffs’ account.

274. Relying on BOA’s misrepresentations and omissions regarding the trial payment
period, Ringhofer Plaintiffs made ten (10) trial payments in the amount of $1,550.00 from January
15, 2010 through November 12, 2010, as instructed, hoping to save their home. Further, as a direct
result of relying on BOA’s misrepresentatives and intentional omissions, on November 22, 2010,
BOA sent Ringhofer Plaintiffs a Notice of Intent to Accelerate. On November 22, 2010, Ringhofer
Plaintiffs contacted BOA and a BOA loan representative told them that the modification was that
the HAMP modification was “still processing” and they should continue to pay the trial payment
amount of $1,550.00.2 As a result, Ringhofer Plaintiffs made five (5) addifional payments of
$1,550.00 from December 21, 2010 to April 14, 2011. Despite following the direction of BOA
representatives to continue to make their trial payments, BOA sent Ringhofer Plaintiffs a letter in
April 2011 denying their HAMP modification falsely stating they were “not eligibie.”

275.  After receiving a letter on June 16, 2011 from BOA denying their appeal of their
eligibility for HAMP, Ringhofer Plaintiffs contacted BOA by phone call to again request loan
assistance. Sandra Ringhofer spoke with Gloria and her supervisor, Rosa, and these BOA
representatives told Sandra Ringhofer to reapply for a modification. Despite Ringhofer Plaintiffs’

efforts of sending the application and/or supporting documents on June 23, 2011, August 3, 2011,

% See footmote 6.
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September 21, 2011, October 3, 2011, November 1,2011, and November 7, 2011, BOA continued
a cycle of requesting additional documents from Plaintiff and then denying her application or not
responding. Further, as a direct result of relying on BOA’s misrepresentations and intentional
omissions, Recontrust Company foreclosed on Ringhofer Plaintiffs’ home and the home was sold
in a foreclosure sale on May 9, 2012,

276. Ringhofer Plaintiffs suffered damages in the amount of the trial payments when
BOA placed those payments in an unapplied account and refused to credit their account, the loss
of their home and the equity in that home, as well as damage to their credit and the loss of some
or all of the funds paid to BOA for trial payments.

277. By making these misrepresentations and omissions, BOA profited by retaining
Ringhofer Plaintiffs’ trial payments for profit. BOA further profited by forcing Ringhofer Plaintiffs
into foreclosure and avoiding the administrative costs of a good faith processing of Ringhofer
Plaintiffs® modification application as was required under the Agreement BOA execnted with the
Federal Government. See Exhibit 1 at Sec, 2A4. BOA also profited because Ringhofer Plaintiffs
expended time and money and lost the opportunity to pursue other loss mitigation options
reasonably available to Ringhofer Plaintiffs to prevent foreclosure such as alternative financing,
while awaiting BOA’s decision on the meodification application. Ringhofer Plaintiffs’ lost
opportunity was a direct and proximate cause of the subsequent foreclosure from which Defendant
benefited, as set forth herein.

278. Ringhofer Plaintiffs did not know and could not have reasonably discovered that
the statements herein were false and/or that their payments were not applied to their account until
they retained their attorneys in this matter in February 2018. Ringhofer Plaintiffs contacted

Defendant repeatedly throughout this process to ensure proper compliance with HAMP as
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evidenced by their repeated submission of the application and repéated contact with Defendant,
and there were no resources reasonably available to non-attorney borrowers such as Ringhofer
Plaintiffs to contradict Defendant’s false statements.

Fraudulent Omission of the Application of Inspection Fees by BOA

279. Even though Ringhofer Plaintiffs lived in their home until May 2012, BOA charged
their account for a “Property Inspection™ on at least twenty-four (24) occasions beginning
November 25, 2009. Ringhofer Plaintiffs were unaware that BOA was conducting these fraudulent
inspections. These fees amounted to more than $360.00, with the last fee being charged on May
28, 2011, These inspection fees are impermissible under the HUD Servicing Guidelines and are
but one example of the fraudulent charges that BOA applied to Ringhofer Plaintiffs’ account.

280. BOA committed frand upon Ringhofer Plaintiffs when, throughout the HAMP
application process, BOA employees omitted the fact that the bank was conducting unnecessary
and improper inspections on their home and charging their account inspection fees.

281. BOA committed fraud upon Ringhofer Plaintiffs when the bank requested they
make frial payments during the HAMP application process and omitted the fact that it had no
intention of approving the application and intended to apply some of the funds sent by Plaintiffs
for trial payments to fraudulent inspection fees.

282. The fraudulent omission of the bank’s practice of applying trial payments to
continuing inspection fees misled the Ringhofer Plaintiffs into believing their trial payments would
be applied to their mortgage and were for final approval of their HAMP application. BOA had a
duty to inform Ringhofer Plaintiffs of this practice and intentionally refused to do so.

283, As a direct result of the omission, Ringhofer Plaintiffs lost some of the funds sent

to BOA for trial payments they believed were for final approval of their HAMP application. BOA
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profited by charging Ringhofer Plaintiffs’ account for the inspection fees and applying some of
the trial payments received from them and retaining those funds for profit.

284, Ringhofer Plaintiffs did not know and could not have reasonably discovered that
BOA was charging improper inspection fees and diverting a portion of their trial payments to pay
those fees until they retained their attorneys in this matter in February 2018.

285. Upon information and belief, BOA further profited from its wrongdoing alleged as
to Ringhofer Plaintiffs by using their HAMP application, and its other acts and omissions as 1o
Ringhofer Plaintiffs, to make false claims for incentive payments to the United States Department
of Treasury in the amount of $1,000.00 or $2,000.00, effectively using Ringhofer Plaintiffs as

pawns to defraud the Federal Government. U.S. v. Bank of America NA et al., case number 1:11-

cv-03270, (ED.N.Y.).

FACTUAL ALLEGATIONS
PLAINTIFFS # 9 ALOURDES LOISEAU & ERNST LOISEAU

986. Plaintiffs Alourdes Loiseau and Ernst Loiseau are currently citizens of Lee County,
Florida, residing at 562 Chamonix Avenue South, Lehigh Acres, Florida.

987. Plaintiffs Alourdes Loisean and Ernst Loiseau will hereinafter be referred to as
“Loiseau Plaintiffs.”

288. On May 28, 1999, Loiseau Plaintiffs executed a mortgage and note with Nations

Financial, Inc. for their home located at 2889 62" Avenne South, St. Petersburg, Florida, in the

amount of $92,000.00.

289. Subsequently in September 28, 2007, Loiseau Plaintiffs refinanced the loan with
BOA for $209,600.00 with regular monthly payments set at $1,290.55. BOA also serviced the loan

and assigned the loan number: (redacted but known to BOA and available by request).
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290. After experiencing financial hardship, due in part to the state of the economy,
Loiseau Plaintiffs contacted BOA in August 2009 to request a HAMP modification.

291, Although Loiseau Plaintiffs were in imminent default at all relevant times, as a
direct result of BOA’s direction that default was a requirement for eligibility, Plaintiffs did not
pursue viable and reasonable alternatives to foreclosure, such as alternative financing, and these
alternatives were eliminated as a direct and proximate cause of Defendant’s wrongful acts alleged
in this Complaint.

False Statements of Fact Concerning HAMP Eligibility by Defendant

292, In September 2009, a BOA representative told Loiseau Plaintiffs by phone to
refrain from making their regular mortgage payments. Specifically, this BOA representative told
Loisean Plaintiffs that they needed to stop making their regular mortgage payments in order to
qualify for 8 HAMP modification.” Relying on this statement, Loiseau Plaintiffs did not make
their regular mortgage payments and did not pursue any mortgage foreclosure options.? Although
Laiseau Plaintiffs did not know it until they contacted an attorney in March 2018, the BOA loan
representative omitted the fact that HAMP eligibility was also available to borrowers if default
was reasonably foreseeable. Loiseau Plaintiffs were told this false information as part of BOA’s
scheme, as outlined above, in an effort to prevent them from receiving a HAMP modification.

293. This BOA representative and others knew the statements were false when made
and intenticnally omitted that imminent default was also a basis for HAMP eligibility. The
statements and omissions were made to induce Loiseau Plaintiffs to rely on them. The statements
were specifically designed by BOA to set Loiscau Plaintiffs up for foreclosure, so BOA could

benefit by, inter alia, receiving HAMP payments. BOA, by and through its employees and others,

M See footmote 6.
B See footnote 9.

Page | 79



misled Loiseau Plaintiffs into believing that default was the only basis for HAMP eligibility
because BOA intentionally omitted the fact that imminent default was an alternate basis for HAMP
eligibility.

294, Relying on the false statement and omission, Loiseau Plaintiffs did not make their
regular mortgage payments and also gave up on any morigage foreclosure options. As a direct
result of BOA s actions, Loiseau Plaintiffs suffered damages when they subsequently made HAMP
trial payments as instructed by BOA. BOA used Loiseau Plaintiffs’ default status, and the other
actions they took as a resut of the communication with BOA employees, as an excuse to refuse to
apply these payments to Loiseau Plaintiffs’ account. BOA’s actions resulted in further default and
short sale of Loiseau Plaintiffs’ home. Ultimatety, Loiseau Plaintiffs lost their home, the equity in
their home, and money paid as trial payments as a direct result of BOA’s fraudulent statements of
fact. BOA profited by retaining Loiseau Plaintiffs’ trial payments.

295. Loiseau Plaintiffs did not know, and could not have reasonably discovered, that
these statements were false until they retained counsel in this matter in March 2018, nor could
Loiscau Plaintiffs know or reasonably have discovered the orchestrated fraudulent scheme set forth
in this Complaint until they retained their attorneys. Loiseau Plaintiffs reasonably relied on the
statements of Defendant’s employees that they must be in. default to qualify for HAMP. Loiseau
Plaintiffs reasonably relied on Defendant’s representatives’ directive that they remain in default to
qualify for HAMP. Loisean Plaintiffs contacted Defendant repeatedly throughout this process to
ensure proper compliance with HAMP’s requirements, and there were no resources reasonably
available to non-attorney borrowers such as Loiseau Plaintiffs to contradict Defendant’s false

statements,

False Statements of Fact Concerning Plaintiffs’ HAMP Application by Defendant
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296. Inor about September 2009, BOA provided Loiseau Plaintiffs a HAMP application
and they properly completed the application and returned it to BOA with the requested supporting
financial documents.

297. However, as part of BOA’s fraudulent scheme, in October 2009, a BOA
representative falsely informed Loiseau Plaintiffs over the phone that the documents they
submitted were “incomplete” and they would need to re-submit the application and supporting
documents. From October 2009 through July 2010, Loiseau Plaintiffs frequently contacted BOA
representatives by phone who falsely informed Loiseau Plaintiffs that documents were missing or
the application packet was “incomplete”. Further, BOA sent Loiseau Plaintiffs letters on March
12, 2010, April 8, 2010, May 11, 2010, and June 26, 2010 requesting additional and missing
information for their HAMP application. BOA employees knew these representations were false
and this practice was policy and procedure at BOA. See Exhibits 2,3, 4. 5 and 6.

298. These false statements were made by BOA employees for the purpose of inducing
Loiseau Plaintiffs to resend their modification application over and over in order frustrate the
application process, when in fact, BOA had already received all of Loiseau Plaintiffs’
documentation.

299. BOA loan modification representatives made these false statements to Loiseau
Plaintiffs, not for the purpose of processing Loiseau Plaintiffs’ application in good faith, but
instead for the specific purpose of frustrating the HAMP application process to ensure a
modification was ultimately denied, resulting in foreclosure. BOA employees knew these
statements were false and some employees were awarded cash.incentives as well as restaurant and
retail gift cards for meeting quotas for declining modification applications in a given day or week.

See Exhibits 2, 3. 4. 5 and 6. In fact, Loiseau Plaintiffs’ applications and supporting documents
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were intentionally lost within BOA’s databases or destroyed in order to prevent Plaintiff from

receiving a HAMP modification.

300. Loiseau Plaintiffs believed these statements were true, relied on them, and as a
result, unnecessarily resubmitted their application and supporting information via fax or Federal
Express more than seven (7) times in September 2009, October 2009, November 2009, December
2009, and on February 25, 2010, March 12, 2010, and April 14, 2010. As a direct result, Loiseau
Plaintiffs were damaged and suffered a loss of the costs and time spent sending and resending their
HAMP application on multiple occasions when BOA had no intention of reviewing it.

301. Loiseau Plaintiffs did not know, and could not have reasonably discovered, that
these statements were false until they retained their attorneys in this matter in March 2018. Loiseau
Plaintiffs reasonably relied on the statements of Defendant’s representatives that Loiseaun
Plaintiffs’ HAMP application was not complete or missing information, Loiseau Plaintiffs
contacted Defendant repeatedly throughout this process from December 2009 through April 2012
by phone call and fax correspondence to ensuré proper compliance with HAMP as evidenced by
their repeated submission of the application. Further, there were no resources reasonably available
to a non-attorney borrower such as Loiseau Plaintiffs to contradict Defendant’s false statements.
BOA representatives falsely told Loiseau Plaintiffs that their application was incomplete or
missing information, even though the application was proper and complete, to further the scheme

to delay the HAMP modification and to ultimately deny it.

302. Loiseau Plaintiffs qualified for HAMP, but ultimately, were wrongfully denied a
HAMP modification because of the false and fraudulent statements made by BOA, including that

their applications were not received, and documents were incomplete.

303. By making these misrepresentations, BOA profited by avoiding the administrative
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costs of a good faith processing of Loiseau Plaintiffs’ modification application as was

required under the Agreement BOA executed with the Federal Government. See Exhibit 1 at Sec.

2A. BOA further profited by denying the modification and proceeding to foreclose on Loiseau
Plaintiffs’ property.

False Statements of Fact of Approval and Request for Trial Payments by BOA

304. On February 5, 2010, BOA sent Loiseau Plaintiffs a letter and Home Affordable
Modification Program Trial Period Plan agreement with trial payment coupons stating their
application was “approved” and requested they make three (3) “irial payments” of $1,445.37
pursuant to the Federal Government’s Home Affordable Modification Program. BOA’s statement
regarding approval was false as the application as not approved. Instead, BOA did not approve,
and never intended to approve, the application and this fact was fraudulently omitted from the
Loiseau Plaintiffs.

305. This false statement of fact and intentional omission was intended to cause Loiseau
Plaintiffs to make trial payments to BOA, not for the purpose of compliance with HAMP or
processing their HAMP application, but to cause Loiseau Plaintiffs to send trial payments so BOA
could retain those funds in an unapplied account for profit after foreclosure or apply the funds to
fraudulent inspection and other fees BOA charged. See Exhibits 2, 3, 4, 5 and 6.

306. It was and is BOA’s practice o place “trial period payments.... into an unapplied
account wntil” BOA made a decision on the borrowers” HAMP application. See July 20, 2016
Deposition of BOA Representative, Lonnie S. Mills, pursuant to Rule 1.310(b)(6), Noelia Ramirez
y. Bank of America, N.A., Hillsborough County File No.. 16-CA-722. BOA employees
frandulently omitted this fact when requesting that Loiseau Plaintiffs make trial payments. BOA

vetained these funds with no intention of applying these funds to Loiseau Plaintiffs’ account.
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307. Relying on BOA’s misrepresentations and omissions regarding the trial payment
period, Loiseau Plaintiffs made trial payments in the amount of $1,445.37 in March 2010, April
2010, May 2010, June 2010, July 2010, September 2010, and October 2010, as instructed, hoping
to save their home. Despite Further, as a direct result Loiseau Plaintiffs’ reliance on BOA’s
misrepresentations and intentional omissions, BOA sent Loiseau Plaintiffs three (3) Notices of
Intent to Accelerate on October 4, 2010, October 19, 2010, and Qctober 20, 2010.

308, Despite making trial payments as instructed and submifting the application
properly, BOA informed Loiseau Plaintiffs that their modification was denied for incomplete
documents. As a result, Loiseau Plaintiffs were forced to short sale their home on October 8, 2012,
and Plaintiffs moved out of their home in 2012.

309. Loiseau Plaintiffs suffered damages in the amount of the trial payments when BOA
placed those payments in an unapplied account and refused to credit their account, the loss of their
home and the equity in that home, as well as damage to their credit and the loss of some or all of
the funds paid to BOA for trial payments.

310. By making these misrepresentations and omissions, BOA profited by retaining
Loiseau Plaintiffs’ trial payments for profit. BOA further profited by forcing Loiseau Plaintiffs
into foreclosure and avoiding the administrative costs of a good faith processing of Loiseau
Plaintiffs’ modification application as was required under the Agreement BOA executed with the

Federal Govermnment. See Exhibit 1 at See. 2A. BOA also profited because Loiseau Plaintiffs

expended time and money and lost the opportunity to pursue other loss mitigation options

reasonably available to Loiseau Plaintiffs to prevent foreclosure such as alternative finamcing,

while awaiting BOA’s decision on the modification application, Loiseau Plaintiffs’ lost
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opportunity was a direct and proximate cause of the subsequent foreclosure from which Defendant

benefited, as set forth herein.

31]. Loiseau Plaintiffs did not know and could not have reasonably discovered that the
statements herein were false and/or that their payments were not applied to their account until they
retained their attorneys in this matter in March 2018. Loiseau Plaintiffs contacted Defendant
repeatedly throughout this process to ensure proper compliance with HAMP as evidenced by their
repeated submission of the application and repeated contact with Defendant, and there were no
resources reasonably available to non-attorney borrowers such as Loiseau Plaintiffs to contradict
Defendant’s false statements.

Fraudulent Omission of the Application of Inspection Fees by BOA

312. Even though Loiseau Plaintiffs lived in their home until 2012, BOA charged their
account for a “Property Inspection” on at least seventeen (17) occasions beginning in October
2010. Loiseau Plaintiffs were unaware that BOA was conducting these fraudulent inspections.
These fees amounted to more than $165.00, with the last fee being charged on January 3, 2012,
These inspection fees are impermissible under the HUD Servicing Guidelines and are but one
exampie of the fraudulent charges that BOA applied to Loiseau Plaintiffs’ account.

313. BOA committed fraud upon Loiseau Plaintiffs when, throughout the HAMP
application process, BOA employees omitted the fact that the bank was conducting unnecessary
and improper inspections on their home and charging their account inspection fees.

314. BOA committed fraud upon Loiseau Plaintiffs when the bank requested they make
trial payments during the HAMP application process and omitted the fact that it had no intention
of approving the application and intended to apply some of the funds sent by Plaintiffs for trial

payments to frandulent inspection fees.
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315. The fraudulent omission of the BOA’s practice of applying trial payments to
continuing inspection fees misled the Loiseau Plaintiffs into believing their trial payments would
be applied to their mortgage and were for final approval of their HAMP application. BOA had a
duty to inform Loiseau Plaintiffs of this practice and intentionally refused to do so.

316.  As a direct result of the omission, Loiseau Plaintiffs lost some of the funds sent to
BOA for trial payments they believed were for final approval of their HAMP application. BOA
profited by charging Loiseau Plaintiffs’ account for the inspection fees and applying some of the

trial payments received from them and retaining those funds for profit.

317. Loiseau Plaintiffs did not know and could not have reasonably discovered that BOA
was charging improper inspection fees and diverting a portion of their trial payments to pay those
fees until they retained their attorneys in this matter in March 2018.

318. Upon information and belief, BOA further profited from its wrongdoing alleged as
to Loisean Plaintiffs by using their HAMP application, and its othér acts and omissions as to
Loiseau Plaintiffs, to make false claims for incentive payments to the United States Department of
Treasury in the amount of $1,000.00 or $2,000.00, effectively using Loiseau Plaintiffs as pawns

to defraud the Federal Government. U.S. v. Bank of America NA et al., case number 1:1 1-cv-03270,

(ED.N.Y.).

FACTUAL ALLEGATIONS
PLAINTIFES # 16 CONNIE ADAMS & TODD REED

319. Plaintiffs Connie Adams and Todd Reed are currently citizens of Ramsey County,

Minnesota residing at 1072 Hatch Avenue West, Saint Paul, Minnesota.

320. Plaintiffs Connie Adams and Todd Reed will hereinafier be referred to as

“ Adams/Reed Plaintiffs.”
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321. On May 6, 2004, Adams/Reed Plaintiffs executed a mortgage and note with All
Cities Mortgage & Financial, Corporation for their home located at 950 James Avenue, Saint Paul,
Minnesota in the amount of $116,000.00 with regular monthly payments set at $691.75. BOA
serviced the loan and assigned the loan number: (redacted but known to BOA and available by
request).

322. After experiencing financial hardship, due in part to the state of the economy,
Adams Plaintiff contacted BOA in or about August 2009 to request a HAMP modification.

323. Although Adams/Reed Plaintiffs were in imminent default at all relevant times, as
a direct result of BOA’s direction that default was a requirement for eligibility, Adams/Reed did
not pursue viable and reasonable alternatives to foreclosure, such as alternative financing, and
these alternatives were eliminated as a direct and proximate cause of Defendant’s wrongful acts
alleged in this Complaint.

False Statements of Fact Concerning HAMP Eligibility by Defendant

324. Inor about August 2009, a BOA loan meodification department Tepresentative
advised Adams Plaintiff by phone to refrain from making their regular mortgage payments. This
BOA representative told Adams Plaintiff that in order to be qualify fora HAMP modification, they
would have to be behind in their mortgage payments.?® Relying on this BOA representative’s
statements, Adams/Reed Plaintiffs did not make their regular mortgage payments and did not
pursue any mortgage foreclosure options.”” Although Adams/Reed Plaintiffs did not know it until
they contacted an attorney in February 2018, this BOA loan representative omitted the fact that

HAMP eligibility was also available to borrowers if default was reasonably foreseeable.

26 See footnote 6.
27 See footnote 9,
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Adams/Reed Plaintiffs were told this false information as part of BOA’s scheme, as outlined
above, in an effort to prevent them from receiving a HAMP modification.

325. The BOA loan representative knew the statements were false when made and
intentionally omitted that imminent default was also a basis for HAMP eligibility. The statements
and omissions were made to induce Adams/Reed Plaintiffs to rely on them. The statements were
specifically designed by BOA to set Adams/Reed Plaintiffs up for foreclosure, so BOA could
benefit by, inter alia, receiving HAMP payments. BOA, by and through its employees and others,
misled Adams/Reed Plaintiffs into believing that default was the only basis for HAMP eligibility
because BOA intentionally omitted the fact that imminent default was an alternate basis for HAMP
eligibility.

326. Relying on the false statement and omission, Adams/Reed Plaintiffs did not make
their regular mortgage payments and also gave up on any mortgage foreclosure options. As a direct
result of BOA’s actions, Adams/Reed Plaintiffs suffered damages when they subsequently made
HAMP trial payments as instructed by BOA, as set forth elsewhere in the Complaint. However,
BOA used Adams/Reed Plaintiffs’ default status, and the other actions Adams/Reed took as 2
result of the communication with BOA employees, as an excuse to refuse to apply these payments
to Adams/Reed Plaintiffs’ account. BOA’s actions resulted in further default and foreclosure of
Adams/Reed Plaintiffs’ home. Ultimately, Adams/Reed Plaintiffs lost their home, the equity in
their home, and money paid as trial payments as a direct result of BOA’s fraudulent statements of
fact. BOA profited by retaining Adams/Reed Plaintiffs’ trial payments.

327. Adams/Reed Plaintiffs did not know, and could not have reasonably discovered,
that these statements were false until they retained counsel in this matter in February 2018, nor

could Adams/Reed Plaintiffs know or reasonably have discovered the orchestrated frandulent
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scheme set forth in this Complaint until they retained their attorneys. Adams/Reed Plaintiffs
reasonably relied on the staterents of Defendant’s employees that they must be in default to
qualify for HAMP. Adams/Reed Plaintiffs reasonably relied on Defendant’s representatives’
directive that they remain in default to qualify for HAMP. Adams/Reed Plaintiffs contacted
Defendant repeatedly throughout this process to ensure proper compliance with HAMP’s
requirements, and there were no resources reasonably available to non-attorney borrowers such as

Adams/Reed Plaintiffs to contradict Defendant’s false statements.

False Statements of Fact Concerning Adams/Reed Plaintiffs’ BAMP Application by
Defendant

328. Tn or about October 2009, BOA provided Adams/Reed Plaintiffs a HAMP
application, and, with the assistance of a HUD representative, they properly completed the
application and returned it to BOA with the requested supporting financial documents via fax.

379, However, as part of BOA’s fraudulent scheme, in January 2010, Adams Plaintiff
spoke with a BOA modification department representative who falsely informed Adams Plaintiff
that the documents she faxed were “missing.” Further, on February 22, 2010, BOA sent
Adams/Reed a letter falsely stating that documents were incomplete and requested they resend the
application and supporting documents. From January 2010 through September 2010, Adams
Plaintiff frequently contacted BOA by phone and spoke with BOA modification department
representatives who falsely informed Adams Plaintiffs that documents were “missing” and “not
received.” BOA employees knew these representations were false and this practice was policy and
procedure at BOA. See Exhibits 2. 3. 4,5 and 6.

330. These false statements were made by BOA employees for the purpose of inducing

Adams/Reed Plaintiffs to resend their modification application over and over in order frustrate the

application process.
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331. BOA loan modification representatives made these false statements to Adams/Reed
Plaintiffs, not for the purpose of processing their application in good faith, but instead for the
specific purpose of frustrating the HAMP application process to ensure a modification was
ultimately denied, resulting in foreclosure. BOA employees knew these statements were false and
some employees were awarded cash incentives as well as restaurant and retail gift cards for
meeting quotas for declining modification applications in a given day or week. See Exhibits 2, 3,
4. 5 and 6. However, Adams/Reed Plaintiffs’ applications and supporting documents were

e e —

intentionally lost within BOA’s databases or destroyed in order to prevent them from receiving a
HAMP modification.

332. Adams/Reed Plaintiffs believed these statements were true, relied on them, and as
a result, unnecessarily resubmitted their application and supporting information via fax more than
four (4) times on from January 2010 through August 2010, as a direct result, Adams/Reed Plaintiffs
were damaged and suffered a loss of the costs and time spent sending and resending their HAMP
application on multiple occasions when BOA had 1o intention of reviewing it.

333. Adams/Reed Plaintiffs did not know, and could not have reasonably discovered,
that these statements were false until they retained their attorneys in this matter in February 2018.
Adams/Reed Plaintiffs reasonably relied on the statements of Defendant’s representatives that their
HAMP application was not complete or missing information. Adams Plaintiff contacted Defendant
repeatedly throughout this process, January 2010 through September 2010, with frequent phone
calls to ensure proper compliance with HAMP as evidenced by their repeated subrnission of the
application. Further, there were no resources reasonably available to non-attorney borrowers such
as Adams/Reed Plaintiffs to contradict Defendant’s false statements. BOA representatives falsely

told Adams/Reed Plaintiffs that their application was incomplete or missing information, even
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though the application was proper and complete; to further the scheme to delay the HAMP
modification and to ultimately deny it.

334, Adams/Reed Plaintiffs qualified for HAMP, but ultimately, was wrongfully denied
a HAMP modification because of the false and fraudulent statements made by BOA
representatives, including that their applications were not received.

335. By making these misrepresentations, BOA profited by avoiding the administrative

costs of a good faith processing of Adams/Reed Plaintiffs’ modification application as was

required under the Agreement BOA. executed with the Federal Government. See Exhibit 1 at Sec.
2A. BOA further profited by denying the modification initiating foreclosure on Adams/Reed
Plaintiffs’ property.

False Statements of Fact of Approval and Request for Trial Payments by BOA

336. On November 4, 2009, BOA sent Adams/Reed Plaintiffs a letter stating their
application was “approved” and requested they make three (3) “trial payments” of $512.33
pursuant to the Federal Government’s Home Affordable Modification Program. BOA’s statement
in this letter regarding approval of their modification was false as the application as not approved.
BOA did not approve, and never intended to approve, the application and this fact was fraudulently

omitted from Adams/Reed Plaintiffs.

337. This false statement of fact and intentional omission was intended to cause

Adams/Reed Plaintiffs to make trial payments to BOA, not for the purpose of compliance with
HAMP or processing their HAMP application, but to cause Adams/Reed Plaintiffs to send trial
payments so BOA could retain those funds in an unapplied account for profit after foreclosure or

apply the funds to fraudulent inspection and other fees BOA charged. See Exhibits 2, 3, 4, 5 and

6.
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338, Tt was and is BOA’s practice to place “trial petiod payments.... into an unapplied
account until” BOA made a decision on the borrowers” HAMP application. See July 20, 2016
Deposition of BOA Representative, Lonnie S. Mitls, pursuant to Rule 1.310(b)(6), Noelia Ramirez
v. Bank of America, N.A., Hillsborough County File No.. 16-CA-722. BOA, through its
representatives, fraudulently omitted this fact when requesting that Adams/Reed Plaintiffs make
trial payments. BOA retained these funds with no intention of applying these funds to Adams/Reed
Plaintiffs account.

339, Relying on BOA’s misrepresentations and omissions regarding the trial payment
period, Adams/Reed Plaintiffs mailed four (4) trial payments of $512.33 with the trial period
mortgage payment coupons to BOA. After making the four (4) payments in November 2009, and
December 2009, and January 2010 as instructed, hoping to save their home. After making the three
(3) trial payments, Adams Plaintiff contacted BOA and a BOA representative told them they were
approved for a modification and “to continue making payments.” As a result, Adams/Reed
Plaintiffs continued to make monthly payments from February 2009 through May 2010. However,
on June 2, 2010, despite making their trial payments, BOA sent Adams/Reed Plaintiffs a letter
denying their HAMP modification falsely stating they were “not eligible.” This was false, as a
BOA representative told Adams/Reed Plaintiffs their application had been approved. Further, on
July 29, 2010, BOA sent Adams/Reed Plaintiffs a Notice of Intent to Accelerate.

340, Subsequently, determined to save their home, Adams/Reed Plaintiffs reapplied for
a modification at five (5) more times from August 2010 to November 2013 by writing letters to
the Office of the CEQ and President of BOA, calling BOA and speaking with loan modification
representatives, and contacting BOA with the assistance of HUD and the Office of the Attorney

General of Michigan. For instance, in August 2010, contacted BOA and spoke with BOA
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representative Daniel who told them they were eligible for a modification and to reapply. As a
result, Adams Plaintiffs reapplied for a modification and submitted all required documents, but
soon after on September 20, 2010, Adams/Reed Plaintiffs were again denied a modification
reasoning that documents were not received. Despite Adams/Reed Plaintiffs® efforts, BOA
continued a cycle of telling Adams/Reed Plaintiffs documents were not received and requesting
additional docurnents from Adams/Reed Plaintiffs and then denying their applications. Further,
BOA sent Adams/Reed Plaintiffs a Notice of Foreclosure in November 2011.

341.  Asa direct result of relying on BOA’s misrepresentations and intentional omissions
about the HAMP modification process, Adams/Reed Plaintiffs’ home was foreclosed, and they
moved out of their home in 2016.

342.  Adams/Reed Plaintiffs suffered damages in the amount of the trial payments when
BOA placed those payments in an unapplied account and refused to credit their account, the loss
of their home and the equity in that home, as well as damage to their credit and the loss of some
or all of the funds paid to BOA for trial payments.

343. By making these misrepresentations and omissions, BOA profited by retaining
Adams/Reed Plaintiffs’ trial payments for profit. BOA further profited by initiating foreclosure on
Adams/Reed Plaintiffs’ home and avoiding the administrative costs of good faith processing of
Adams/Reed Plaintiffs’ modification application as was required under the Agreement BOA

executed with the Federal Government. See Exhibit 1 at Sec. 2A. BOA also profited because

Adams/Reed Plaintiffs expended time and money and lost the opportunity to pursue other loss
mitigation options reasonably available to Adams/Reed Plaintiffs to foreclosure, such as

alternative financing, while awaiting BOA’s decision on the modification application.
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Adams/Reed Plaintiffs’ lost opportunity was a direct and proximate cause of the subsequent
foreclosure from which Defendant benefited, as set forth herein.

344. Adams/Reed Plaintiffs did not know and could not have reasonably discovered that
the statements herein were false and/or that their payments were not applied to their account until
they retained their attotneys in this matter in February 2018. Adams/Reed Plaintiffs contacted
Defendant repeatedly throughout this process to ensure proper compliance with HAMP as
evidenced by their repeated submission of the application and repeated contact with Defendant,
and there were no resources reasonably available to non-attorney borrowers such as Adams/Reed
Plaintiffs to contradict Defendant’s false statements.

Fraudulent Omission of the Application of Inspection Fees by BOA.

345. Even though Adams/Reed Plaintiffs lived in their home until 201 6, BOA charged
their account for a “Property Inspection” on at least thirty-seven (37) occasions beginning in
Angust 2009. Adams/Reed Plaintiffs were unaware that BOA was conducting these frandulent
inspections. These fees amounted to more than $355 .00, with the last fee being charged on October
16, 2013. These inspection fees are impermissible under the HUD Servicing Guidelines and are
but one example of the fraudulent charges that BOA applied to Adams/Reed Plaintiffs’ account.

346. BOA committed fraud upon Adams/Reed Plaintiffs when, throughout the HAMP
application process, BOA representatives omitted the fact that BOA was conducting unnecessary
and improper inspections on their home and charging their account inspection fees.

347. BOA committed fraud upon Adams/Reed Plaintiffs when the bank requested they
make trial payments during the HAMP application process and omitted the fact that it had no
intention of approving the application and intended to apply some of the funds sent by Plaintiffs

for trial payments to fraudulent inspection fees.
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348. The fraudulent omission of the bank’s practice of applying trial payments to
continuing inspection fees misled the Adams/Reed Plaintiffs into believing their trial payments
would be applied to their mortgage and were for final approval of their HAMP application. BOA
had a duty to inform Adams/Reed Plaintiffs of this practice and intentionally refused to do so.

349, As a direct result of the omission, Adams/Reed Plaintiffs lost some of the funds
sent to BOA for trial payments they believed were for final approval of their HAMP application.
BOA profited by charging Adams/Reed Plaintiffs’ account for the inspection fees and applying
some of the trial payments received from them and retaining those funds for profit.

350. Adams/Reed Plaintiffs did not know and could not have reasonably discovered that
BOA. was charging improper inspection fees and diverting a portion of their trial payments o pay
those fees until they retained their attorneys in this matter in March 2018.

351. Upon information and belief, BOA further profited from its wrongdoing alleged as
to Adams/Reed Plaintiffs by using their HAMP application, and its other acts and omnissions as 10
Adams Plaintiffs, to make false claims for incentive payments to the United States Department of
Treasury in the amount of $1,000.00 or $2,600.00, effectively using Adams/Reed Plaintiffs as
pawns to defraud the Federal Government. U.S. v. Bank of America NA et al., case number 1:11-

cv-03270, (ED.N.Y.).

BOA FRAUDULENTLY CONCEALED THE FACTS GIVING RISE TO THE
PLAINTIFFS’ CLAIMS

352.  Plaintiffs incorporate by reference all prior paragraphs of this Complaint as if fully

set forth herein,

353. The running of any statute of limitations has been tolled by reason of Defendant’s
fraudulent concealment as set forth above in this Complaint. Defendant, through its affirmative

misrepresentations and omissions, actively concealed from Plaintiffs the series of secretive and
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deceptive acts set forth in this Complaint that caused Plaintiffs to be unable to obtain a HAMP
mortgage modification, ultimately resulting in a foreclosure, bankruptcy, and/or short sale.

354. Plaintiffs were not aware and could not have reasonably discovered BOA’s
frandulent behavior until they retained their attorneys in this matter.

355. Defendants elected to conceal the true nature of their scheme by adopting and
implementing procedures to conceal the extent and nature of their HAMP mortgage modification
scheme. For example, the February 2017 sworn declaration by former BOA employee, Rodrigo
Heinle, explained BOA’s strategy of borrowers submitting mortgage modification documents into
a black hole’ by informing homeowners that modification documents were “incomplete and/or
missing when they were not, or simply claiming files were ‘under review® when they were not”.
Exhibit 2. Further, this fraudulent scheme of concealment was continued by deleting HAMP
applications, sometimes as much as “up to six thousand application files in a single day.” Exhibit
2.

356. The nature of Plaintiffs’ injuries and the relationship of such injuries to BOA’s
scheme were inherently undiscoverable prior to the time Plaintiffs retained their attorneys in this
matter.

357. Because the Plaintiffs did not know and couid not have reasonably discovered the
facts that formed the basis of their fraud claims against BOA unil they retained their attorneys in
this matter, the time i which to file their claims under the applicable statute of limitations did not
begin to run until Plaintiffs retained their attorneys in this matter.

358. Plaintiffs did not discover, and could not, through the exercise of reasonable care

and due diligence, have discovered, BOA’s fraudulent scheme that resulted in the notice of
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foreclosure and ultimate short sale of Plaintiffs’ homes until after they retained their attorneys in
this matter.

359. The lack of awareness concerning the causal relationship between BOA's
fraudulent scheme and Plaintiffs’ foreclosures, short sales, or bankruptcies was not the result of
silence or passive concéalment, Defendants, engaged in deliberate acts (i.e. affirmative
misrepresentations, shredding documents, etc.) to prevent subseguent discovery.

360. Inthe alternative, BOA’s conduct made it impossible for Plaintiffs to discover that
they had a claim against BOA within the applicable limitations period. In particular, Defendant’s
intentional misrepresentations, omissions, and systematic destruction of documents constituted
active concealment regarding the true nature of BOA’s HAMP practices that prevented Plaintiffs
from discovering the wrongful acts on which the causes of action are based. Plaintiffs did not
discover the existence of BOA’s fraudulent HAMP mortgage modification denial scheme as the
cause of their short sales and notices of foreclosure until around the time Plaintiffs retained their
attorneys in this matter. Thus, while Plaintiffs acted diligently to determine both the nature and the
cause of their injuries, Plaintiffs’ efforts were thwarted by Defendant’s fraudulent concealment.
Plaintiffs filed this lawsuit within the applicable limitations period of the date Plaintiffs knew or
through the exercise of reasonable care and due diligence should have known of their claims.

361. The running of any statute of limitations has been tolled by reason of Defendant’s
fraudulent conduct, as described in the preceding paragraphs. Defendant, through its affirmative
misrepresentations and omissions, actively concealed from Plaintiffs BOA’s frandulent scheme to
ultimately deny Plaintiffs a HAMP modification, foreclose on or short sale Plaintiffs’ homes,

and/or force Plaintiffs into bankruptcy.
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362. As such, the running of any statute of limitations has been tolled by reason of

Defendant’s affirmative misrepresentations and omissions.

COUNT1
(Commeon Law Fraud)

363. The allegations in the preceding paragraphs of Plaintiffs’ Complaint are
incorporated herein by reference as if fully set forth herein.
364. BOA made false statements of fact to Plaintiffs as part and parce] of the fraudulent
scheme described in this Complaint.
365. The false statements made by BOA to Plaintiffs include:
a. That Plaintiffs were required fo be in defanlt or delinquency on his/her
mortgage in order to be eligible for HAMP;
b. That Plaintiffs’ HAMP application documents were not received, not current,
or were incomplete; and
c. That Plaintiffs were approved for and should make HAMP trial payments.
366. BOA made these false statements of fact with knowledge that they were false. In
reality, default was not required for HAMP eligibility, Plaintiffs® applications were current and
received, and BOA had not approved Plaintiffs for trial payment periods despite BOA’s
representations and Plaintiffs’ right and entitlement to make trial payments.
367. Each Plaintiff qualified for HAMP, but ultimately, was wrongfully denied a HAMP

modification.

368. BOA’s false statements were reasonably calculated to decerve Plaintiffs and were
made with the intent to deceive Plaintiffs.

169. BOA made these statements for the purpose of inducing Plaintiffs to rely on them.

370. Plaintiffs believed these statements were true, relied on them by:
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a. Defaulting on their mortgages or purposely remaining in default on their
mortgages;

b. Foregoing reasonable and available alternatives to default and foreclosure;

¢. Unnecessarily resubmitting their HAMP applications and supporting
information via U.S. Mail, fax, and Federal Express on multiple occasions; and

d. Making trial payments that were either retained for BOA’s profits or applied to

fraudulent inspection fees by BOA.

371.  As a direct and proximate cause of the knowing misrepresentations and omissions
by BOA described in the Complaint, Plaintiffs suffered damages including but not limited to the
costs for sending their HAMP applications and financial documents on muliiple occasions when
BOA had no intention of reviewing it, the loss of time spent sending and re-sending the HAMP
application and financial documents, the loss of their home and the equity in that home, as well as
damage to their credit and the loss of some or all of the funds paid to BOA for trial payments for
which BOA retained for profit after foreclosure.

372. Due to the intentional omissions, Plaintiffs were further unaware their trial
payments were being used to pay fraudulent inspection fees by BOA that were impermissible.

373. For example, absent a specific finding of need by a local HUD office, the shortest

period between inspections authorized by the HUD servicing guidelines is 25 days:

Generally, reimbursement will be limited to one inspection for each 30-day
cycle. This inspection should not be earlier than 25 days from the last
inspection or later than 35 days after the last inspection. A distinction must
be made between those items which are required and those which are merely
recommended. Only where a local HUD Office has identified a need to
inspect more frequently, and has made this a requirement, will a mortgagee
be reimbursed for these additional inspections. HUD Servicing Guidelines,
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Chapter 9, § 4330.1, 9-9 Inspection, Preservation and Protection
Requirements, A. Inspections (c}(2)(a).

374, Further, multiple inspections are only allowed when the mortgaged property is

vacant:

Where the mortgage is in default and the mortgagee has established that the
mortgaged property is vacant, mortgagees shall inspect the mortgaged
property every 25 to 35 days. HUD Servicing Guidelines, Chapter 9, §
4330.1, 9-9 Inspection, Preservation and Protection Requirements, A

Inspections (c).

375. However, even before a series of inspections may begin, under HUD servicing
guidelines, the mortgage must be in default, and the mortgagee is required to determine the
PlaintifPs home was vacant/abandoned by making a phone call and performing a visual inspection

to ensure the property had become vacant/abandoned:

When the mortgage is in default and a payment is not received within
45 days of the due date and efforts to reach the mortgagor or occupant
at least by telephone have been unsuccessful, the mortgagee must
perform a visual inspection of the mortgaged property to determine if it
has become vacant or abandoned. HUD Servicing Guidelines, Chapter
9, § 4330.1, 9-9 Inspection, Preservation and Protection Requirements,

A. Inspections (a)(1).
376. BOA conducted inspection after inspection, all while Plaintiffs were living in their

home. Although there is no private cause of action under the Guidelines for the Plaintiffs, these
fees are but one example of the overall fraudulent mortgage servicing scheme BOA has operated

for years and for which Plaintiffs have been victimized.

As a direct and proximate cause of the knowing omissions by BOA described in the Complaint,

Plaintiffs suffered damages in the loss of funds paid to BOA for trial payments for which BOA

applied to fraudulent inspection fees.
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COUNT II:
(Fraudulent Concealment)

377. The allegations in the preceding paragraphs of Plaintiffs’ Complaint are
incorporated herein by reference as if fully set forth herein.

378. BOA, intentionally, or with gross reckiessness and with witlful and wanton
disregard for the right of Plaintiffs, concealed material facts from Plaintiffs with the intent that
Plaintiffs would be deceived or would rely on BOA’s false statements to their detriment. Among
other things, BOA concealed the following material facts:

a. That defauit or delinquency on Plaintiffs’ mortgages was not required for HAMP
eligibility;

b. That BOA never intended to approve Plaintiffs for HAMP;

c. That Plaintiffs’ “trial payments” would be applied to fraudulent inspection fees
and/or retained for BOA’s profit; and

d. That BOA conducted inspections of Plaintiffs’ homes that were impermissible
under HUD Servicing Guidelines.

379. The information withheld and concealed by BOA was material in that Plaintiffs
would not have repeatedly applied for HAMP and would not have foregone other opportunities
and alternatives to default and foreclosure if the information had been revealed.

380. As Plaintiffs’ mortgage servicer and having undertaken the responsibility of
guiding Plaintiffs through the HAMP application process, BOA and its aforementioned employees
had a duty to reveal this information.

381. By withholding the aforementioned information, BOA profited by not issuing

HAMP modifications, which were favorable to homeowners, by retaining Plaintiffs’ trial
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payments, and by using Plaintiff’s application to make false claims for incentive payments to the
United States Department of Treasury.

282 Plaintiffs’ reliance on BOA’s omissions was reasonable and detrimental, in that
Plaintiffs acted as instructed by BOA employees, fell into default or further default at their
instruction, and made trial payments, as instructed, that were not applied to Plaintiffs’ accounts.

383, As a direct and proximate result of the knowing omissions and concealments of
BOA, as described in the Complaint, Plaintiffs suffered damages including but not limited to costs
incurred for sending their HAMP applications and financial documents on multiple occasions
when BOA had no intention of reviewing them, time lost sending and re-sending HAMP
applications and financial documents, the loss of Plaintiffs’ homes and the equity in those homes,

damage to Plaintiffs’ credit, and loss of some or all of the funds paid to BOA for trial payments

for which BOA retained for profit after foreclosure.

COUNT III
(Intentional Misrepresentation)

384. The allegations of the preceding and subsequent paragraphs of Plaintiffs’
Complaint are incorporated herein by reference as if fully set forth herein.

385. Defendant intentionally made the representations as alleged herein.

386. Defendant made these representations without regard for the truth of the
tepresentations, when they knew or should have known that the representations were false.

387. Throughout the HAMP process, Defendant intentionally concealed important
information from the Plaintiffs. This was done by BOA providing gift cards and other incentives

to BOA employees to ensure they intentionally lied to and misled the Plaintiffs.
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388. More specifically, BOA employees intentionally told Plaintiffs they must be in
default in order to be eligible for a HAMP modification, in an effort to convince Plaintiffs to stop
making their regular mortgage payments and fall further into default.

389. BOA employees intentionally told Plaintiffs they were apptoved for TPP when that
was also false and stated in an effort to further mislead the Plaintiffs.

390. Defendants made the representations intending Plaintiffs to rely on them and
knowing that Plaintiffs would rely on them.

39]. Plaintiffs’ reliance on BOA’s omissions was reasonable and detrimental, in that
Plaintiffs acted as instructed by BOA employees, fell into default or further default at their
instruction, and made trial payments, as instructed, that were not applied to Plaintiffs’ accounts.

392, Plaintiffs could not discover the truth about the condition and true nature of their
modification by exercise of reasonable due diligence.

303, Plaintiffs have been, and continue to be, directly and indirectly injured and
damaged as a result of Defendant’s intentional misrepresentations concerning their HAMP
modification application, and have suffered financial loss in an amount to be determined at trial.

COUNT IV
(Promissory Estoppel)

304. The allegations of the preceding and subsequent paragraphs of Plaintiffs’
Complaint are incorporated herein by reference as if fully set forth herein.

305. At all material times, Plaintiffs reasonably relied on BOA employees’ repeated
assurances regarding their eligibility for HAMP, the representation that actual default was the only

way to qualify for HAMP, the receipt of their HAMP application, and their approval for trial

payments, as set forth above.
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396. As a direct result of Defendant’s assurances, and other conduct on its part to lead
Plaintiﬁ"s to rely on them, Plaintiffs acted to their substantial detriment in discontinuing their
regular mortgage payments and allowing Plaintiff’s mortgage to go into default, repeatedly
sending in their HAMP application, and making trial payments that were ultimately placed in an
unapplied account, as set forth above.

397.  Asa result of the conduct of Defendant, Plaintiffs have suffered damages, including
but not limited to, the foreclosure of their home, trial payments placed in an unapplied account,

and the costs of repeatedly sending in their HAMP applications, as set forth above.

COUNT Y
(Conversion)

398. The allegations of the preceding and subsequent paragraphs of Plaintiffs’

Complaint are incorporated herein by reference as if fully set forth herein.

399.  As set forth above, Plaintiff tendered trial payments to BOA based on BOA’s false
assertions that BOA had approved Plaintiff’s HAMP application.

400. BOA had no intention of applying the trial payments to Plaintiffs’ loans or
mortgages.

40]. Instead, BOA converted and otherwise assumed and exercised ownership of the
Plaintiff’s funds sent to BOA as trial payments for its own use rather than rightfully applying it to

Plaintiff’s mortgage and loan balance.

402. Among other things, BOA converted the funds by applying them to fraudulent

inspection fees.

403. As aresult of the conduct of Defendant, Plaintiffs have suffered damages, including

but not limited to the loss of trial payments placed in an unapplied account, as set forth above.

Page | 104



COUNT VI
{Unjust enrichment)

404, The allegations of the preceding and subsequent paragraphs of Plaintiffs’
Complaint are incorporated herein by reference as if fully set forth herein.

405. Plaintiff conferred a benefit on Defendant by tendering irial payments which

Defendant retained.

406. Plaintiff tendered, and the Defendant retained, the trial payments based on
Defendant’s false claim that it had approved Plaintiff’s HAMP application.

407. BOA was unjustly enriched by retaining the trial payments and, aﬁlong other things,
applying them to fraudulent inspection fees as a false pretense to retain the trial payments rather
than rightfully applying the trial payments to Plaintifs mortgage and loan balance.

408. Defendant BOA was also unjustly enriched by using Plaintiffs’ HAMP application
to make false claims for incentive payments to the United State Department of Treasury in the
amount of $1,000.00 or $2,000.00.

409. BOA was also unjustly enriched because it benefitted from not granting HAMP
modifications to homeowners. HAMP modifications were purposely favorable to homeowners, as
they included lower interest rates. By wrongfully denying HAMP modifications, BOA was
unjustly enriched by avoiding the conditions of HAMP that were favorable to homeowners.

410. Plaintiffs are entitled to damages as a result of the unjust enrichment BOA received

in an amount to be proved at trial.

COUNT VII
(Violation of the North Carolina Unfair & Deceptive
Trade Practices N.C.G.S. § 75-1, et. seq.)

411. The allegations of the preceding and subsequent paragraphs of Plaintiffs’

Complaint are incorporated herein by reference as if fully set forth herein.
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412. BOA’s business practices ate conducted in trade or commerce as defined by the
North Carolina Unfair and Deceptive Trade Practices Act, N.C.G.S. § 75-1, ef. seq.

413. Defendant was at all times relevant hereto, engaged in comumerce in the State of
North Carolina by servicing mortgages, including loan modifications under HAMP, from
Defendant’s principal place of business in the State of North Carolina.

414. In addition to loan servicing, BOA also regularly solicits loan modifications of
home mortgage loans from borrowers through mailings and customer service calls in the State of
North Carolina.

415. Defendant violated the North Carolina Unfair and Deceptive Trade Practices Act,
N.C. Gen, Stat. §§75-1, et seq.

416. Under North Carolina law, BOA’s methodical scheme to avoid its responsibilities
under the HAMP Agreement, through instruction and paying its employees incentives to make
knowing material misrepresentations to borrowers to achieve this goal, all in an effort to increase
the BOA’s profits is the type of unfair and unscrupulous behavior which the North Carolina Unfair
and Deceptive Trade Practices Act seeks to prevent. N.C. Gen. Stat. §§75-1, et seq.

417. BOA’s actions, as alleged herein, go beyond any violation of agency directives that
implement HAMP, but encompasses a knowing and willful fraudulent scheme that is likely to
mislead the consumer who is acting reasonably under the circumstances.

418. Each Plaintiff is a “consumer” as that term is defined in N.C. Gen. Stat. §75-50
because they are “natural persons who [have] incurred a debt or alleged debtor for personal . . .
purposes.”

419. BOA was required to follow the directives under “Servicer Participation

Agreement” which it agreed to and executed with the Federal Government requiring it to “use

Page | 106



reasonable efforts to remove all prohibitions or impediments to its authority, and use reasonable
efforts to obtain all third-party consents and waivers that are required, by contract or in law, in
order to effectuate any modification of a mortgage loan under the Program.” See section 24,
Exhibit 1.

420. BOA did just the opposite and instituted 2 scheme to avoid its responsibilities under
the HAMP Agreement and paid its employees incentives to make material misrepresentations to

borrowers to achieve this goal, all in an effort to increase the BOA’s profits.

421, Inrefusing to follow the directives under the HAMP Agreement, BOA has engaged
in unconscionable acts or practices and has engaged in unfair or deceptive acts in the conduct of

its trade andfor commerce in the State of North Carolina. BOA’s actions resulted in matenal

misrepresentations and omissions to the Plaintiffs.

422,  The acts and conduct on the part of BOA constitute unfair and deceptive trade

practices in that:

a. BOA’s methodical scheme of dishonest representations to Plaintiffs
concerning the receipt of their HAMP Joan modification application
documents was a deceptive act within the meaning of North Carolina
UDTPA as the misrepresentations were deliberate acts to mislead and did
in fact mislead Plaintiffs;

b. BOA’s methodical scheme of dishonest representations to Plaintiffs
concerning the receipt of their HAMP loan modification application
documents was “unfair” within the meaning of North Carolina UDTPA as
the misrepresentations were unethical and unscrupulous;

¢. BOA’s methodical scheme of dishonest representations to Plaintiffs
concerning their HAMP application, the purpose of which was to deceive
the Federal Government in order to increase the BOA’s profits was
“unfair” and “deceptive” and in violation of North Carolina UDTPA in
that the practice is likely to mislead consumers acting under reasonable
circumstances to the consumer’s detriment;
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d. BOA’s acts of fraud, intentional misrepresentation, and conversion, as set
forth in the preceding causes of action,

e. The acts of BOA complained of herein violate public policy, amount to an
inequitable assertion of its power and position, are immoral, unethical,
oppressive, unscrupulous, and/or substantially injurious to Plaintiffs and
other consumers;

f. The acts of BOA complained of herein are unconscionable; and
g. The actions of BOA complained of herein were committed willfuily.
423. The policies, acts, and practices by BOA alleged herein were intended to result and
did result in the loss of money for mail, fax, Fed Ex and hand delivery and time spent by Plaintiffs
in sending applications and financial documents to BOA when BOA had no intention of processing
the applications, damage to their credit, the loss of their home and the equity in that home, the loss
of future equity in the home as well as the loss of some or all of the funds paid to BOA for trial
payments for which BOA applied to fraudulent inspection fees, late fees and other wrongful fees
for which BOA applied their trial payments and profited. These losses were a direct result of
BOA’s purposeful scheme to deceive the Federal Government in order to increase the BOA’s
profits by avoiding the directives and requirements of HAMP.
424. Pursuant to N.C. Gen. Stat § 75-16, Plaintiffs are entitled to recover, and herby
request actual damages in the amount three times its actual injury.
425. Plaintiffs are further entitled to recover and hereby requests, an award of its
reasonable attorneys’ fees and all costs of this action pursuant to N.C, Gen, Stat § 75-16.1.

COUNT VIII
(Punitive Damages Pursuant to N.C.G.S, §1D-1 et. seq.)

426. The allegations of the preceding and subsequent paragraphs of Plaintiffs’

Complaint are incorporated herein by reference as if fully set forth herein.
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427. The conduct of Defendant BOA was wanton, gross, reckless and in complete

disregard for the safety and rights of Plaintiffs and others.

428. This reckless indifference by BOA included the intentional decision to make false
and misleading statements to Plaintiff that their application documents were not received were

incomplete or were not current as part of the fraudulent scheme regarding HAMP modifications

described herein.

429. BOA and/or the bank’s officers, directors and/or managers participated in and/or
condoned the fraud, malice, and/or willful or wanton conduct as described herein despite the clear

and continuing violations of the North Carolina law.

430. As a result of the wanton and reckless conduct of BOA they are liable to Plaintiffs

for punitive damages.

WHEREFORE, Plaintiffs pray:

L. The Court enter a judgment for Plaintiffs and against BOA in an amount to be

determined by the Court at a trial in this matter;

2. Award Plaintiff general, economic, compensatory, special, punitive and/or treble
darnages as applicable for each cause of action, in amounts according to proof at trial, with interest

thereon,

3 Award to Plaintiffs all other remedies provided for in the North Carolina Unfair
and Deceptive Trade Practices Act and commaon law for the violations described in each cause of

action, including treble damages pursuant to N.C. Gen. Stat. § 75-16;

4, Award Plaintiff its costs, disbursements, and attorneys’ fees, incurred herein, and
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5. Award Plaintiff such other and further relief as the Court may deem just and

appropriate; and
6. The Court conduct a trial by jury on all issues.

This U _day of July 2018.
ROBINSON ELLIOTT & SMITH

%Y:'4 /4/"0“/

“William C. Robinson (NC State Bar 17584)
Dorothy M. Gooding (NC State Bar 46058)
Attorneys for Plaintiffs
P.O. Box 36098
Charlotte, NC 23236
Telephone (704) 343-0061

R e 4L ™~ 4
Richard W. Schulte (OH State Bar 66031)
Kathleen Van Schaik (MD State Bar 1412180253)
Attorneys for Plaintiffs
Wright & Schulte, LLC
865 S. Dixije Dr.
Vandalia, OH 45377
Telephone (937) 435-7500
Pro hac to be applied for
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Samantha Katen (NC State Bar 39143)
AYLSTOCK, WITKIN, KREIS & OVERHOLTZ
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17 E. Main Street, Suite 200

Pensacola, FL 32502
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impleinemation of the Program; -

WHEREAS, Fannie-Mas will, {6 itsxapacity as-a financial ugent of the Uniteid States, AL thé roles ufi‘dmmﬁmmgw
keiegee aid aying-dgént Tor thes Proghein, e i sonjiiction therowiith tust lésidardise Sértadn mprigags modiication and
W‘WGMW Pmﬁim*ﬁdt*’zoﬁww 85 they rolate to tho Program; eonsistent with the Aetand inacoordance wiih tﬁi
direptives of, and guidanes provided by, the Treanuy;

WHEREAS, Féleral Hoiiv Lodn Mortgage Corporation (*Bretidio Mag*) has been deRipniated by:the Tréssury s i fiaficiats it
oF thié AJited Stites nd will, i s <4 %:F;a; :Hifanial agetit o the Uifod States, fulfill a eomplianice role in conneatipnwith the
Program; all references to Freddie Mao inthe Agreemenit shall be in its oapacity.as complianceagent of the Program:

WHERBAS, all Faniis Mas and FreddieMao approvedt sérvicsrs s be g divested through thetrrespective servisiiig uides afid
bulletiis to. implerés(:tiie:Prograim with respent to motgage Ioins owned; sécg iized; or gusrantesd by Faniile Mae or Freddie

Macthe"GSE Loans"¥; accordiingly; this Agreement daes ol apply to the GSE Loans
wﬂﬁ'ﬁm;all-mlwmim.;as’mllmﬁmhmaﬁﬁuﬁ-Fr‘uidie_M‘acugﬁmfeH-mﬁmg;lhatwﬁhm&piﬁi:cmm‘in‘mﬁmﬁpﬁﬂ
Wil ragpatt (6 1Gitis that afé tiol GSE Loans (oollostvely, “Papticiputing Ser ‘)gwtﬂsme to-cartain téfms and conditions
relating to the-respeative rdles and:responsibilitics of Program partisipants and offie nangial agents of the goyemment;:and

WHEREAS, Servider svishes to iertiolpate.in ths Progritias o Participating Strviter i th terts-aiid subject 1o te conditions set
forth hercin:

Accordingly, In consideratian of the representations, warranties, and mutual agresments set {orth herein and-for ather good and
valoable consideration, the teneipt.and sulficiency of Whidh are b rebyackasyledged, Férinie Mie and Serviceragree.as-follaws.
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A, Subjest to Section 10.C, Servicer slinll perform Whe loan medifiention and-gl Atreolosure prevention servi
{eolleativety, the"Sorvices") dmibadm (0 she Binanciil Instruroent stiached heawtssas Exhibit A fehe "y
the Pragram gyidiefines smi prossdiupes insped by: ttie Trogsury,. incluglinig, wiltiout lissiatiam, the ne: P Yeluiisgssarticns
retyuiternemms of the Pro ity (Ghé “Prograt Gildatijios "); 80 {i1F)-atty Spglorinital dOCUIENTEHIGH, Insiriistiang, Bultise, letess;
M:‘,’ﬁiﬁ”@fﬁ' atilcation; indlutiing, but ot limited to; busliness-confimiry: rquifoments, o mipliance.requtrements,
o s teuremcnt-and el ramesion, ssued By dho Trensony, Faonin Nise, o P Mae ondar oG )
desorlbe o darty the'seope-of, the righits wnd Yintlge of the Partid tting Servioers in shpestion” Witk she Pragay fihe
SURESINEAIA [raotiven” sntl, ogether with: the Progiim Guldslines, She: "Progri IEHEEHSA"). THE Pigpta
Tidchiirmitation Will be dvallatisioal] Fartisipating Baiv AL v, FriansiBlecbilityiior. The Rroghs opvHeEtun, ag the
Bdtie 8149 be:modifiéd or anended. from thme ko Yims.in-agcordance with Sestion 18 below, iy tierabry - Incornorated inte-the
Copmitment by this refévenee.

B Servicer'srepeésciitations andwatnintis, and aokiidivicdgitent oPand sjriemant 16 Pl or Vaitddfy. comtain tifles it
g::@;;wr “?;%1 ﬂ:s;r:u giisﬂ mﬂgpﬁon In the. Program and ander the &ssm‘t‘mﬁ forth =m51§ ipandie] -Im't.rgm!.
aervicyris ceslification ay Lo:itp contihuing:o linone with, a5 the thith andauenracy.of; tha repres statonrant wartntiss o1
begitning on-Jins 1, 2010 arid agsin onJune), ofeath ybbr thereaiar diiing b Teftii (ds defifdd-biekiw),

. Tho racltals set forihsibovenre heraby Ineorporatet herdin by tHis referance,
2. Aiithurity snfl Agresivent to Particifate in Pragrane

A, Servicorshall porfoom thyBervices for.sil morigage ioang ftssnywices, whetherit seryices sudlimpmaege loams forits.own
agogutit ar-for1he: sceount of another panty, inchiting:any helders- ol morsgage-bcked setiicies. Geach'bush oilier party, mn
“DIvEHOE"). Sorvjoer:shall ustrrodsonble ¥Bims o resrvve sl prohibiticm: b i imasto inaothority, 1id iss réisormble
efFIE'tS Shtiiiy 4l Mnird Yrarty Soniseats and walvers that are roquired; by conitact of 16w, Ioider tb ePfectuisiegny modiBeitio of
a.merigageipan wnder the Program, - '

B. Merwitistanding subisention A TE(0, Servicee Iy unabilaty dhiair &1 nectaidTy Sonséiils anid wval veretsr wodi ﬁéga

tndirigage lohh, bi- ;th&podlngiﬂdiiewiaiﬁgng"'mmn_' "'li6tbth&iilhilirﬂwﬁtng&gilﬁﬂ&ov};,ﬂhﬁi’_ﬁ - SEjviter "§ depiding ol e

morlsnl;cloun:proh‘l its swwfﬂwm‘p‘;ﬁomﬂ:}.ﬂwsmyiw fprlhymnqmulqan.;smiwwlgbﬁm fpeafoan the
Jomn.and.

Services. wilh-1appat to- that morigage shell it receive aff or eny. portforrof the: Panshase, Piiv (e dofined bslow)
utheriwize paysbls with tespent 0. 500k kign.

G. Nﬂtﬁihsfﬁhdith iythi ;o,ﬂi_:k}-.tf:aht_t_‘aryemt'{i__im&'he,r,dimi_h!iw1:ﬂ§§3‘uﬂtmpi!1&ﬁsﬁ-LQEﬂ.ﬁt Servicers;are
dm Gﬂggmmhlma tides and hulloéing issusd by Fannie Mae and Preddie Mao, respectively; songening the Program xs.
Sppliec ! AL,

D Servicdk perfornipnze of the Sérvices and Tinplementation of thie Program shall besubject toreview by Freiddie Mac and
Hn,agenis-and designees as-more fullysal focth in the.Agreement.

3. Set:Uyy; Prerequisits t6 Paymtent
Servicer. will proyide to Fannig Mac: {a} the sot wp information required.by:the Erogram Dueumentatlon and anyancillary or

sifininistrativo information requested by Banie-Mae:i order toprokess Servicer's pirticipation in the: Progriin s a Particigating
Servicer o or beforethe Effettive Date-of the Combnitinent; and (b} the date elemilits for 'ﬁﬂriﬁhﬁgﬁg}ﬁbﬂtibbfqﬂtﬁ?ﬁﬁiﬁ

-Z.
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asknd wha describaid in the Progtam Dovuthentatien and the Filanial Kistiumen nt, Puschiise Prics payriients witl nét b reniitisa
PUISULIF 16 Station 4 with reypeet fo gny modifiod miartgage for which the tequired data slements hpve nat baen provided.

4; Agreenyent tu Parehiise mumi-lnw«ﬁem;-?ﬁymmrrummma

A, Fatinie Mae, %15 CApEYity 55 & finencialagent Oﬂboﬂmtbd's,tﬂeg-qgm to.purchase, and Sorvicer aapecs to gelito Ramvle
Mae, in.such gapaglty, the Financial Ingtrsment thet-ds exeputed and dolivers by Bervicsr fo Fannis Mg b Ahe fomm glteched
hereio as BxbibipA, in congicleration for- e payment: by Fannic My, sy-agent, of the Purchase Prics (defiriad bittw), ‘The
wotditlon preepdant e payrient by FatinleMaeof the Pureliasis Peicearet {a) this excbution nd delivery-5F the Eoimitiient
13 tis Fintiala) inxtfuméiit:by Sirvicsr. oo Fannic Mae; (b e Xeniion ind dalivery by Fansile Map of thi Comiiiirient to
Hervicer; (F]-lhamvmmﬂpriﬁffﬂwﬁ}!ly axecyted Comanitment it Fingnelil Instrument.fo Tressyry-on fhe Rilseifvs Dale;
{lythe performatrcs by Sersigered the Sarviom Oesorlbrd L the:Agreamant, i stuordance With it and Cndiipns iameat o
.ﬂmmﬂasmmwmh Mae sind Fréeadie May and (6) the satafiotiniby Sepvicer firtdh. other oBHghtions as are set
forth i 1ho Agresmidiat. ' -

B. Sailoly tn jtyxapecity as lhe financia) agentof the Unitod ites; andisubjoct:to sutmontions £ helow, FaonleMazsball: (1) remit
Compbfigalion paymmits 1o-Serelger; (1) ramit icaintive: sepmients to Brivioer Tt 1he sbceunit of Swrvicteant Sor tb siatlit-of
m:lmwmim ﬂﬁirr&‘.‘spbﬁel‘lﬁ mﬁn_gagygan ?ablli_:tigﬁ;‘ andl {15} il paymeinte fwssrvga for e ot uit 6f Tfriektony, i
sash oase i aoeurriies witl the Progters Dipcuniositatio (all such p nenis, egtiegtively, the “Pyrstiese Price")r-all
semblictto Seryiner forthe wrestit of Yorrowers wﬁ*ﬂwﬁmiﬁm.wﬂ the Program Elogumentation gha)
byBervier o the bormowprs' mmiwmgmc'm.abﬂpum,mmnhmhysmmzmmmaamuhﬁf. Progray
Igamm' entation, Bathié Mae shall-ive.no Hability to:Servicorwith: R 1071He piaynsint of this PuichisPrivd uilder i wntil;
ﬁmé;ﬁa 41 difier immwt;; ﬁ;@tﬂﬁ?ﬂu’mﬁg" o h 88t Wcﬁﬁm and.in WMW
wialing 1o the Brogry pammsmiw. e d6tuding, but not liiniled to, thedelivery of all data sleypents requiresthy Seviion.$ of
s Compditasent; i (b) the Frensury haa pravided-funds t Famsie s :fbr reenistniss to Setvites gatherwitt written firootion
vo-terit thie Rinds'f Sarvicer in weonrdaiios with 1he Prapeim Dobuimsittation,

£ The Purchase Price will he paid to Servicer by Eanie Mae e the finsuciatagent of the Urited letosaand whon described
Horsiny snd f the Program Dogameniation h-mmieﬁwﬂieﬂwﬂmmmwohﬂaw Irstument by Servier on
Or hiefor thie Bifectiva Déto of the: Agresinont; upon. this saeisfaction of the. Sdlifiding precedent b iyttt deseribed in
subiseetiots A ot B. dbiov. -

. ‘The:value of itie Agroermant is fimiied tw $796,200,000: tre “Erogram Particioation Cap™,  Acsordingly, the:sggrogae
Putthase Prics peysbie o Serviver iidse th, Agroomelit.fuay adtiexceed the aimount bf she Progrin Participatiot Cdpi. Piréich
It modificatioh that becorros effective, O Ajgregats remaining Pureliaye Brice avallible o-be. psild fo Servicer under e
Agreprocnt will be veducedl hy the maxiyunn Purchese Pris petestinlly Payeble with resnecf to that loan moditication, In the cvent
the Burdlase Prfos antuallispalidwith respest to thet S modification IsTess than themaxdimim Parchase Prios porenifelly payable,
e grogste resiaining Burchisse Peies nvallainie 1 Birsuid to-Serviver unies thi Agriictient wil b Jatrbased by et Feyenoe
Detieeh suchvaimiouiite, Notwitlistandinig the Tomgolig, to agrdsinehiswith barritvers Hinied 16 gt ih. 5w Kiin riodieations
Wil be effectednior the Agresment, and nig payments will be-madbwithrgpect to.any new oan modifiestlons Ramand affer the
dnio en which the aggregale Parchase &mﬁlnrpﬂmﬂuw&ﬁmﬁmwmmpth:ﬂw‘-ﬁvmﬁsnlﬂvﬂim Gap.
"Treasury- ey, fom time o timein it scole-disoretlon, sdjust.che amount of the Prisgram Pairticipation Gap. 8 erviesrwill be
ttified-of:ail adustutarits Vo th Prbgnitn Partizipatich Cp in writhsgby Faniile Mac,

E. Servioet shall maintain. ogrpleteand acourats records-of, and oring derumentation for, the barrower payment, ncuding,
but ot limited 10, PITIA (principa), interest, toxes, inswatice (inbludinig iomeowiter’s ingumanve-nd hazard ung flood] inewrprios)
4ndd horostnurier s sikeobiation snd/ar conido fess), and detinquend). infatiitidr-and dats provided b Fasirge Ms régueding éoch.
agﬁm BN relBlifg o ikl il datlén peribit and sach loan modification sgraeiuant sxeouie ceiuited tinder the Proghisn, which vall be
relicd upen by Fannie Mae when-oglculnting, es financial agent For theUnlled States, the Purchrse Prive 1o he paid by the Treasury;
threugh Fannfe Mag-ar any other financia) ugont. Serviceragress toprovide Fennle Mae and Preddie Mae-with dooamentation sind

3.
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adisrepangy or. crzer in the ampunt of the Parehasg Price, prbd heneunder, a1 Facnie Mae's sleativn, (%) Servicer shall emit to
FannieMas theempunt ofany ﬁvnm!}fmem—??iﬂituztbirm@&)ﬂnyﬂioffmoivlngaﬂﬁlnd’fequmﬂt&mﬁnﬂie Mus; GE(Y) Feinnde
Meenmhy immadiately sffset T bt ST tivovispapishtagslfin Stherammicurts Suesnd va /ib16 o Sirviser iy Panflé Mg,
Higngial ﬁ1§$iulmwmwﬁm nétice 1o Barpiver. s?xlgyshau gt_illhﬂ?ﬁ? dted tosoredil (o the mepective
mortgage Joan ohlgations of bormpweys: and {0 the:respestive eseounts.of veptors, any botlion oF the Purchse Prliestosehich fhay
Are entitled (I any} notwithstanding sueh-offcot voless biherwise ﬁmwmmme-m

A, Aubae{gﬁtlg: nd qu:;vh; direstion 6Ptis Trodsury dnd with privr wiitten notice. td Serviees, FaninloMei sy détuct from
B0y amoguniio-be paid to-Se fiost any amount it Servioer, fvesiay: orborrower is-obljgated fo reimbursor. ny to the Lnited
Biatengovomment, provided, however, tbatmwmmm-uﬁtﬁhﬂmw;rw&mamim-F:‘vml-bmmﬁ‘onﬁf ottt ieaimiousits

agable ko - Rér cherHespuant o peodit ot (he partywhilch ig Hiable for the Bbtigation to the, Unitsd ‘Btates-geverninent:

G. Inthe.event thatihe Agresimerit ax pires.or it terningled pursyrnt to.Secllon $ or Seetfon 6, and subect to FannleMae'k righis
m-sequmﬁ..mnkml. . ilyl‘n Jts mitﬂgtb@ﬁmﬁﬂwﬁ-ﬁ;ﬂgltw'-%m%-Mmmrenﬁira‘ll'mm
Aliatams propery physble pursuant sc-subsstion A, Bbove t6:Sereidor Inchebordanice with the Projpt Docutesitation el paid i
£l providad, howver, that PuiSheye Price payments will be iisdeily with réspset i goali i mor e loan mod!(kdtions
that were submitied by Servicet’ aird: sctopted by Fannte Mae for inelusion in.the Reograny in:aconrdanco:with the Frogmm
Drosumentation prior toshe dale.of expirtion or teretinagion and thatdo not excoed the, Frogmm Particdpation Cap,

1. Natwatatniiciig dnytihing & the Guntrary cotaitiet in subsection G; above, i thio-everl thai the Agrosmeitt is fotiritwted
purkEnt 16 Sedibi € B, i gonineition with aii Bvesi of Peifpi wwmmrﬂuﬁmﬁmlmwuppm respestte
2ny logn will b, pald 1o Servicer for tho-gecaunt.of e Servicer. harquentio iermingtion; subjast.io Fanrile Mae'srights uider
Seotion 6, Fanniie. Mie's:anly conthouintg obliias/ons #s fnsply gont of the Linited Siater-siBesuens to-tatwilhetion will bs (o
remis payiseIts:a Serviosr (O, s Banmie Mas ‘s-ifarution; ah ahsrative provider) fie thie ataoint SFbbrsNe rid Toveitors; as

L. Blotwithstanding anylhing p he gontrary comtained in subsection F. sbove, in the event thas:the Agreemend & tenpionte!
pursnsit 1 Setion 6 © fn Sonnsstion witran BventoPDefsul by'an ivestotor a biroder nder Seotien s A., 1 cistipensitlon
withrésgeat to aityian will be pald to. Servic foi the tfedil.orassoint of the i frtitiig perty Subsegnent to terminition; sbijsos
to Fanrie Maw's Hglits wiider Hection 6, Rannio ‘Mre's only continping obligntions-as fmqn;ﬁﬁl agent of flis-1nited States
subsoquent to: tsrmination will bieto remit-paymens 10 Serviogr for {he eredit oreccoumtafnon-d Tauitiog parfissss deseribed in
the Program Decumentation.

1. Notwithsianding anthing o the canitrary oonifaineil hierpin, Farrile Mae, in its capapity us the fnancial gent plthe United States,
may teducs the amounts paysble to Servicerudder Section 4,1, moh;uh*mmﬁﬂbwmwam.mﬁﬁm 48, o
ownsction with-an Bvent of Detault by Servicer ot in-connaction with s #ialuation:of pefortes that includs any Xpociflc
fiiidings by Freddie Mos-that-Servicar's patirminee under any. pofforinatice chilens sEblisked: putsuaiit to4h¢ Prifgrirn
Digourfeitation R-imaterially insulficlent; provided, However, Fanirie Mas will ssek to obtaln fepaymont.of prior. payweniis made
under Soction 4,8, onlyvith respeot 0 fenn inodifications thnimﬂ@mnhnﬂbﬁumimmnmﬁakﬁkwwmmhm
G, or that Ennnic Mas or Freddis Mair bedisves vy have s, ormay by impadted, by the Evont of Default or ﬁ“d"‘iﬁig:" i tise
o ilils rethedly. Tiess relriidies are viot ek clusive; thisyams Gvaiiablein sadiion 1o, st 116 lieu of, iy other rémntel isibic 1o
Farinie Mae &t law br B dgudty,

&-N.omitba;madingz'qnyt'hillg 11 the_'q.qmna'njx-mmi:ned.hmin.j‘mmiamm n iegvmpgyly 13 theﬁm&erlggmqu United States,

-l "
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eacnshistva iy drenailible ibaddtion 16, and not:in liey of, suy.other remedics avallabile m Fannie Mge ab Law or in squity,
& e

A Qualifyltitiorigsgetaniiy submittet by Seryicer and deoapted by Fanisia My a5 dencribied in the Fnangial gt
hnﬂ..i.l_ib-ﬁﬂ?‘ﬂi‘.!aﬁ Bpmmtaﬁm‘;?om and gtter the Effective Liate. wii, Dmnbnr;'? 212 (the “Yrigia) Term™), subject to
nextansiong by the ’Nm;ugnmrliar m'mimim of the: mthy Faemias May pursiéant 0.3 provislons betustor
oF teninktion ufthe iy ﬁomqmlmgmmgbmm i b&iubm’iﬁdi

ty a%w&rac&ptbd by, Kénisic Mig: ﬁ‘tﬁm aiqdafmr thnﬂnfe ofi Wﬂﬂi o Prigaia Harticipaiion-Lap i

B Servicer shﬂlinmﬁnmhﬁwﬂmdﬁm&sdinmr Frarn Diocuentiicion [ aconedancs with thathrtris ind oobelicons 62 e
meﬁztmmnﬂm Tatiaid wmmw—mmmu S WG LhF With:all okl utihd thbreo; lmg, thie

RLL R -adtlifiaie} paridt 48 fnily bisriedededry 44l 1Y) dortiply w Iﬂi&a ummim hg
i 'Ji_, 'ifttlnﬁ'o,m Blocimentntion duringend fur mﬁu&w audi‘h menn
- Servionr. i g, Rt vigt Hinltod] to, mortgape nmiifioutions ad: W:hpdammuw

Henm dur AR T Sepvive ugres that (i will viodk. dtfigently 6. mlamn sm-lmu oB5H-Es-ietvortibly
b Hiee Sk O the- THCHY i SHFGF tartitiibilon,

€ ﬁmﬁmmmwy betermiuptel by Fannie Mae or Saryiesr priar lo s endbof-the Fonv pursusnt to Seatton £ bidow,
6 (DEfantsHnd:Early Tovinlintion
3’"‘1‘%3“" E fBllowing venstilute avents o dafiult upder the Agresment Teash, an “Hiont of Defaul” and; eoliestively, *Evonts. of
A1) Seivieer THils 5. haFforh' o amply. with-dng wi'tis-miterial ohligétions under the Agromers,
Including. bat pet: limiled to, olrcumstances. fn which ’s‘mmfaﬂ; sgngure. that 5! gligibilisy
seflerlaand sier condifions precstient igdificatipapeailied b the Pasgram Depwmentation gre
sttifiest it tovoffestiastihg onodifications uidertfis Phigins,

@ Fbwlw- (8) mluﬁ@ business-gs:a.g0ing. coneenny (b mekes ‘pagignmant for. the
bﬁlty ,mm wmmtmh amﬁmmimmk y ity . wdﬂnjgks

e am:-ﬁw ihrwmsutu the

e : ml.rartl of ifs sxsets: £f): mmmm:m
pmwitspm;smymbgm Ao lwy, hnm Kesiguimenit or salls for or by any-cheditor se
@avmnﬁﬁml AagEroys 6r (i) oheers into Wif agresitent or resgluition to take any:of the fofcgoing

(8 Sorvicer, any smployets or.conttector of Sétviter, gran Y ainpliyes or sonimbetit of Servioes'
potittee(ons, Gt Ny 1VEsOP or bisrower; sty & bxl,y "t ligenit, wiul v inténtional, or
reckleia att (iauhilliig, by nest limited 1o, ﬁaqdj brmegﬂm with the Program ar the Agreemant..

{4) Any representation, wartaaty, or soveriant madeby Servio in the Agrectient ur any Adcus]
Clorflontion is'or becores shatérially fixe, rilsleading; incortest, or inconyplete.

{5) Anl evalugtion of performance that includes any specific f’mdkgfuby “Freddic Mo, in its sele

discretitm, that:Serviear's performance wxiermy pecfoemunee arlterie wtabfished pusnens to i
Program Dossnentation is mateslally outSicient, o any fuilure by Srvibér 1 coniply with any

5.

Exhibit 1| Page 6




B. PansierMse iy take kay; 8l 6 HoiE 0P the fotiowing actioris wsod s Bvest 5 Defiialch

B Loes gsilt by Kepvicor under the-Agredment:
UFantie-Magymay: (i withhiold somaior sl of'the Strvivar's parsion ofitie Fruschiage Prigauntil, iy
Fonniic Mae's determination, Servies: hag wiged 1l dufault; and-(1E) Hisoss 16 uritfse aitariative
swieatis. SF paylng hny Hoktion oF the Piiohess.Peice fof fie 50 ¢ Aeoudt 6T orrowits-and
Toveslors Bnd deley syl sieh porfion pending adoption of pugh:alteraptive. moang,

4y Fannlz Ninamay: () reduive thesameunts payspic o Strvitet sler Beiotion 4,8 ey Gy requive
#?I!]wgmﬁuﬁf?ﬁuf PRy fiskdle L5 s&?ﬁwmwsmwnmﬁ;‘pmvmmnww.: Hiintile Ma
Wi

Yl addle e btai repEyiEnt of rior iayments mids under Sectfan #B. drly Wil resoet 10 loan
Thadifiedlioos: that are determinod by Famnie.Mss-or Froddip M 82, heve.heon napseten, or e
Fana b Mae or Ereqdip-as bitievss may Bieve b, armay be; inpated, byahs : Hyant of Defout
$oing Hen¥6 the rémedy:

{33 Fannle Mias: may-require Serviesr to aubeit to-agditional Program administiator oversigit,
including; bl notimiied 1o, aiditional eomplisnoe spntrols and quslittosmirs) revisws,

{%) et Mae sy Jorsliiite thes Agrbenssn atd cohae itg poFlortaanss tierlmder s io some oral
of tho yorigage Johns publect 1o the Agrosspt.

15) Fannie; Mug.ivmy soquiite Servioer 1o:5ubtit o Vaformmtion-ind
ARl Somiitio drid-abllit to-cantihide 1o meesHis‘cbligaiions urider th

TG with sespiset 1o itg
: Kgeaiisn,
Q—.ﬁan_in:%nam&k«mhnl'i.*er-nqny'dj‘l_heﬁslloudmﬁbm uon an Kvaniof Defs

connealion:witlr:the Program:

{1y aviiie. bt ey wichbiold ull Stany: pottion o7 the Purctine Brisepsigablota, of For the eredit or
socount:of e dofiwilting. party untll, in Kannle Maos determination, the distiyls hes been:cured o
Biferwisrernedicd teFhnnie:Many setisfution:

(%) Puinile.Mis mays () reduis the AMGIIE daymble 16.5ervicst for th eredit, o agbount-of; the
defalting parly untier Seetion 4.8; andfor () regulfe-ropaymnt. uf prior payments made 19 the
defisnlting pariymder Section 4.8, Strviner vl resonably cooperate with, aod previdereasorble
Suppart and seslstanoq s Faunlé M and Freddie Mae ih dstmeotisiwith Wil dos it v iolkis uind,
In. Fauthis Meic'3:86x%, itf coitiodtite With i MR ta sbtai FEfIR iR, BT pricT paymidhes fads to
Dikestbii tiid barrowers e provided o this subbedtion.

(3)- Fanube Mao-may require:Servicer 1o siibritt t-additions] Progeam sdinivistisiesr Gversight,
i, ti ot Hintied o, additions) erplinnis eaiirels and quiiity cortra! feVitsvs,

(%) Fanole Mae may cense its porformance boreunder ns o zome.or all of ke tortgage loans:subject
to the Apmmr-xgat-rdamo' shie: e faylting nvestor or borrowar. .

. In addition 14 théTeritiinaiion HghE sef Forth #bove, Farinic- Mg inay termitnie the Agresinent tmmedfately upon written notice
to Serviger:
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{1 m-tlm;di_'miimﬁﬂhe'rreésmy;
(2) in'the svent of  njeiger,wiquisftion, or other pliange of sontrol of Servioer:
{8Y in the:avent tharn.reesivor, ligitidasor, 1rustes, or other sustutian is-appiotited for thie Setvicot; oF -

44) it thie Svent that 4 srigterTel {5t of the-Agreemerit ix iatermingd to be prohibited-or Ble-
yeferred 10-in Seetion 11.C. v 12be phibiled.or spen ouceable-us

E. TheAgremsient will rarmiuise. sutorfintially;

{3)in3he event $hed ibs Enancisl AgenayAgrooment, dated Bebraary 18, 2105, by and hawse
.Eﬁnnfte-m‘.und-tbﬁ.-i‘m&n@s-ls-;mnim:edaﬁf e

(2) tipit thie-bxpichtion Gt femination of the Progam,

F, The remedios available:io Pannle Meguponian Event of Detimit ynder this Sectlamareoamplative and it saghmbvey further,
these-vamiccls;are Jn.addition o, 0 ot i lewof, any.orbrerresedion woalabiets Fannie Mas it tsduot I sy,

B IR 0i6 evéitaf ferivitich G I Agresiment undar &ny dimdjétaiions, Soivioer and Raunle Mag sgreg teicsopseate wiiitong

Anokfier ovieb bngolng hastite ensure an'effectivo nnd nwwiy;ilra@.mmmﬁ o:Sorvidas, Ineludig the provision of
Mk

0y nforsmafom, zeporting, ressrde anlinte, vesired by Rauwi Msisend, Freddiz Mao.

H. hahBvdnt oﬁ-mn-_wmsewm-m.l;._\swumm&:,ms@jl@ 6:A % ovaura-ang Fannle Mas detenviings, inils sole
diberidion, itiel the Evant of Diathult i qunibic andt eleciz i exerdjse s righi toferm fethe Agreatnent, Pannie Mz wifl provide
wﬁwmﬁmﬁm&ww;ﬂmwmmwwmm-zﬁlrmmmmmwmmmwnm afer Sarviesr's
vecatiyt eificueh noslie; i the Bveat ot Datilt i§ mdtdwnd by Sebiterti lie reasvriblo Sl Rt of Rty i G fo thevid
bf'#ﬁbli‘tﬂiﬂs?"ﬁiﬂ)?ﬂi_l%!; petiod. IF Feifinit Mad-délermines, 1n fis sole Bideigtion, 1kl dn Bysml of Defualt undles Section Gl ,
Saekisn 6,Ady v Goglion §:A. 5. Is not ogrmble, or Hian Byet of Defiuli under Spetion 6:.2, e Spation 8.4, sucurs, s Fhousis
Mine slecty-(0.excerclse. it vight to termiinato the Agvermient widsr Swotion €5,4., Banisie Maswhi pravide weitten nitice of
Agtrination. o this Seeviseron or KefSrerfia effsctive dhtivof The taitivacion.

% ﬁlﬂmiﬂ

Efinnie Mée angd &miw?m thatit 8 in theie inuhial Hileredt o reaslve dispnied by igroanitnt, IF'a disputemifees under the
Agrbamnt, i ganiss wiil ibe.all reagonabile eifrts o promptly resolve she dispiteoy matual agresmont. iy disputecannot be
resolved informmity by mytual agroemeont af ihe fowest:porsibie lovel, the dispuie. slrll be rafernsd up the razpiative: chatn oF
o o each party in an.attsmpt 16 résolve the.mstse This wil) e dontin fn Sxpeditos tnmnér, Sivioscshall spafinus
flgain perfsammicsabilie Stviote pandliig reslotion 6 6ny dipie. PansleMgand Sexvides raervnihbicight o pirsue St
Spal o eijiilsible ights they: iy bivie conosrrlagatty dispuito. Howevar, thiepaciies agres ioviake all regsonsble sleps to-sesolve
disputes.intermially befbre commencing Jega) procesdings, ,

8. Translor or Assigiment

A Bervieer nust provide wrilton netice to Fannie Bac:and Preddi Mac.purspant to Scetion 9 bedow of! G).any tansfers or
sxsigniments of morigage inans suhjeot 1o this Agrasmant; and (i5) way otbes tpaisfbss mmliﬁ-mm.of:mws rights atid
Siligiions under this Agrosmetit. Sihinotige st include peyisiit instruction fbr phyrments fo be 638 to the trknisfétes of
Bgipnbe oPihindrigige lowns-subject 1o the natios (fFapplicable), and evidenos of the dssunption by siich transferos of pasigtee
of the morghge loens or cther rights and obligatibns that are. transforred, in the fyrm of fackiibi (¢ e “Assignmont and
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: IEN["). Setelcsratkrivveietgss thal Feinrie Maewillontirueto: rmil\pamnl o Bervicer Mogm-dwp
»sman da\ With me:i 19 -mofizage Iqens. thet hieve besn wpsigned op trans d, and m:t ﬁﬁﬂm Wil 'be lable for-

imﬁ&f” e S O T e it it
idied 10 Finesle &M, féd Eruisker
ﬁghtswfﬁhhgad dhiainier-the A fieamisnt 1 vistaticit 8f thilg: samwié ¥oid, sl o onor

8. Servicrehll nollfy Fapnic Maoussoon. aslegally possivy of ol ingerger, ﬂmﬁm&m
Mmmndni‘nw Fionnafal gnd opeational girewnstences; éﬁmimﬁfsmﬁ:{%ﬁggm

WS Apresirisie
9. Notives

Alt Togal notfcesundir Vs Agpeaiisnt shill bie-n writitig i fofsired Re RS BEAYS iptiit GF et dEntifidd balow af
ldﬂr:;? H5tad Bélow, e b gunk 6mﬁpohxofq&nug;:g;sg¢}mhﬁ.g§ﬂmﬂ iy e dbgiinae: e
Noliges wnider the. Agrermentghait ba o dered received: Ga) when persomslly deliveret: (53 when delfvecsd

nlght oqurizavithverifntion recelpy; ¢ wharrsens by wonfirmed Sustintlo or(d) tirse (3 days afiersaving B, st
prmiﬂmﬁwﬁﬂﬁwnfmm rcwpz reqitessd, Neticés shil) wirbe il of dblivéred th aﬁmmwmﬁwmm
Satlloi 12:B, bElow, pravidkd, hovagver, thithie gy Eivig: Wie!rioflpemay soyid'an cmallfo the patiy.reoeiv i potice
#dvistiig thatspyirty thita noties han.boon senl by means pemiticdunder- this:S

T Bepvider:

Amq-lqa Plazs.
1:01-'3.-.’I‘fgons:r¢el

MaDTiide: NC1-002-25:01
-Qhaﬂque, NE 28255060

gm!m
Fatsimils
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ToFannie' Mas:

Faniis Mus
3900 Wiskansin Avenue, NV
Waahingion; X2 3016

"hif: ; _
‘Qffice:l Homeawnershin Frogervation
DFfpent Finmncial $iskility-
Digfigetment of thie Trasgney

1500 Petingylvanis-Aveing NW

S

T Prigtldiy-Maied

4150 Jones Brayh Drive

R o Mékiivg Home Affcidiable -~ Complis
Allintivh; Vice: President, Miking Home Affordable -- Comptiance
Covsimle: C707) Q032548

“Buwilto: MHA_Compiiance@ireddismue.com

i, Mpdifisations:
& Sugfhes o Sections 10,890 10,G., imelifiontions 10 Agresuient shalf be ity i lgnee by Feriie Mee g Seriioe,

B, Fannie-Mne:and the Tressury sach tessove the Aght to.unilatecslly modiy o pitsiend vietermos pndl pravisipng ofithe

Pecigrimn Dosnmanintionliat relets (uy tersciiedby F el Maoior-the Treasury, o velisonabiladiberetlon) yi the peanpliaies
nd perfornilings fegulrenienty. S this 'Prcs%rm; i felited vepnedive: BeRbISHER By Freddie Mo, wilor 10 tichnival;
AdiiitEtrayive,or proteltin) tiaiiscs-or complimce

wnd teporting reguiresneivis 1het. may mpact e admibisiodionof the Progoam,

Ay ebifieation Yo the PASgRm Dsctation tiat st Bty iipwst i borrdovkin
iy the Purghiag Préme%:;g@dwwmnwpm Servicses, Tnvestors and
bis, dhuti Baptinipating Servicers; lnvesiors or bomowers inzpangdfion
buthe Progem. (ea; o ¥ ogifliation® Hzotivety, thie “Brojran idatisny™)sahiall peffetive onlly v 4
priipsotive basis; Partivipating Serviceis will b affocdsd thie sppartimity L6 pt-BUUSf thes Prégv whok Progrins Modificstons
e pubilishicd with regpisct irgome oFd1).of the forgage foaris soighi fobe:modifisd wimfer itie Br n om gpafier ihoeifeciive
date efihe Proprmn Modification, stBervies's discretion. "f?plfw}'.pmgd,m..Ing:@g‘r_»,m-hmmt;_glmi,t_gd'th.:.lhmqum'mgﬁa
for notifiafion efelection teropt-outank tiy window: wuchteleifon, will beoke Turth i TiePragtanm DodumshtatondesoAbing,
UieProgram Modificarion, provided; hewever, thiat Servitsr Sl b giveni atleamthifty (30) Gaye o elect fo opi-oiit oF & Program:
Muaificalion. For Ibedviidance.of Bouki, urir 1he pericd durliig Which Seirvicer mnyolect 10 apta0ut of a Brogrim Modifiaiin

-9
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1%, Meéfasidsuy

A M&memn—he%w fby.and eongirned ndder Fedpeal Liow und ngit thelaw efany state orJowlity; withiogk refevenive
to-ot Uppliiation of the confiesy of oy giriiwipres. Army:and alldisputes beiwescg the phities-(hot cantsel bis umm“ﬁ% FriitA)
apg__:_feﬂmnuhn_llhezrémwiélel}%anaﬁxdumﬂy-ln'ih‘a‘:umtea'-alatés.m&ilm idéatédwithinthé District SPClumbli, Bofd
pittles. congent 1o 1 Jurisdiction and venue of such comts. and frreyocably vwalvaany-gbjections: prsio..

8. The A gesementis nol & Fesersl procyiramens cantrats Aad Ss tigrtne v sdlyeot to the piravisiong.of the Fadistal Propanyiand
Adhnlillstritive Servited At (4 US\C. §§ 251-260), the Fidetal Avquisition Regulitisha (48:CFR Chapter1), of iy Sihse
Federal frsbursimont taw, ' '

©. Aty provivion of the Agreetiiont that is etemiined 1o be.pobyibited. o uneinforsessis dn.atiy Jorfsiioion, sfall, s o auch
Jurkdiction, beiimaifettive to th‘emauwﬁummﬁﬁibiﬁm:oﬁumfmiabnuymiﬁm.mﬁlw aitiing prsvisiong of ihe:
Agresitient » Bad WLtk prohibition bt unsnforesbllity fy ey furisgiotion shill.inyaJidite suek provision iavy her)irsedictin,

0. Fadlure omthe pmrt of Paanie Magt Inpist vpentiletcomplisne withany.of theterirg heretEshatl ot be desseds walver,
o Wil auy walver-fisrewntligit afyAime bo desion o Verlvar s sy thér tliie. NG Avilier All bovatia imess i Wrting and
Sighiedl by-ah attiotlzed vificer of Furitile Mg, N fuiluré by Fimhié Moo 1o exuiclisany tight, reviidy o OF fighwet bersimder will
“pécats as 1 walver theceof, The dights; remedies, ud povress. providod berginsre ouraslative and not exheysilve ofanyrigtits,

s, ancl powers. provided by law:
mf-l‘ﬁe-.igu"eerﬁantshsninm%tﬁthibméﬁwraﬁa-lse‘binﬂmﬁpmmswm:ﬁ.tn . ARt T i Perrittied Fadodssionevfin.

£, ¥he Commitment and the Assignnentand Aﬁﬂ%iM—Wt{iﬂgﬂplh&b 16 ray b executad it ormors consiprrts
{arctby diffetent partias on separite toutitsrpaiik), wich &€ whioh ghah bl Grifpinl, but 11 of Which together shafl GArs (i o
An:thie sahie i slruivient, '

K. The Comnlunont, 10petler with the Finasola! instrument, the Annogl Cerfificntions, the. Asstonnmast and Assumiptisn
Agresmeiit (IF ipplivalile) and ihe Progret Diaturniehtation, constitutes the Litegrastent OF te. patties With ssisdot 181 He:
Saibject rimtter HEAGE, i thié eVt oF  Soamiat bétween siny of the foepsing déciments and.the: Progisn Docurhaniation; (e
Program Documentation shali prevail, Inthe-eventof'a gonfliot between the Program Guidefines and the Supplervental Pirestives,
the Progeam Guldefines shall provall,

H, Anypiovigions of the Agresiie 1 (iricluding all doeuinents fhoorpors Ocaled by refronus thorét) tait oonteiy e sk ponttnuitzp.
Sand i an_tbe_mmlmhymmumdhw other provisieoy (ar portions thereet) itthe Agreementthat velate i, armay impast,
thie-ability-of Farnie Mas pnd Freddle Macto il thieif responsiblitiny se agents ofthie Urited States-tn conireathon with the:
Prograt, shall sufvive the expivation or tefititnétion dfithe Agrsriit,

12. Deflined Term; Incorpvration by Refrence

H Allreferéiices tathe "Afréaneg™ n&eéneﬁﬁl}f'ili‘éludb, in &l ihﬂénchs',_ the Cboviniiitresit-and ul) docuitierity him&i‘éléé_l-lﬂlo the
Committent by reference, whether or noi so noted contextually, and sl amendments and modifications thereto, Spegifie refsrences

- 1
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!.ﬁ.rnnstmtlm'ﬂummt;mihdiuiﬂuﬂ:dmzummﬂinwhmmm‘ Fretarene it the gt ST ol o f
atbam-devurpents tht-ane fnsoriors el by sefereos, unibus ﬁ:mﬁyawmby ity e ondvmcfagy

Bi Thi i “Eikotive Da

B, “Th-temi “Kffeotlye DA™ il he dgte.cb willéh Finnie Mibe tranaitis 8. o0my-oF tho lly<esatitedd Commilonons. an
Fimufmllmmm am&mﬁ&wgmmmmm«mmm hibigD: %
S, Fhe Leraraimeneand Eiosnols) Instrumient 50 sicennice g Caiver Shoes will s Shes Sivial|od, i Hls vl iible
liemgls bter pleatrrie fere fo Trensry st Servioet Hrasoor :With Sectitn g,

£. “ThaProgmm Divourosniation g Exfifbir A ~Form.of Vlvnckal insinument; Bt B Fopro wfintug) Cortlfoasion; By ki
5,-,. Fmé’”k%wmwam;m Agrermionang Bxhibl: ﬁﬁmmuﬁﬁnm-sper&fﬁmwmﬁmm:m‘w

'l*aﬁmu%mmwiim{ zﬁi'lfiitﬁ&iiaii’iﬁlﬂ&ﬁﬂmﬁll’ﬂmﬁﬁ‘saﬁ&%ﬁ,-.&&*iﬂﬁ" d it i Lot by this
vafesk "-m‘ﬂ;gimlﬁ&i&%ém?ﬁ&w tegl s Dhauah UMty a0t 1085 herel, FHRIeLR. 0 1

TSIONATURE PAOR FOLLO WS REKAINDER OF RABE INTENTIGNALL ¥ LERT-BLANK)
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Ya Wikacas Wewo, Servicer and Eapots Shae by thefedniy auifioiaed officials b 1 deliver this &
Ao Sorod] s ot S et e S R Sl el Comies

SERVICER: ank of Apatsn, V.5,

FANNIE A, solely;as Fiounctal Agent of the

[Eleeia

Buchibit A- Form of Bangisl Iostrument,
BxBibRB  PormolAtnml anificuian
BXHBRG  Fotis orAdsigimant
BrbiBit D Fomn ok Cover Shesr

= 1‘2
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ENANCIAL INSTRUMENT
s Rinaaial tosirumentis delivered A8 rovided InSeution | of e Commitmentio Purhirse Finanelal Inssniment ang
Shevicor Paulicipation Agreameet {the “Commilgnin, snierad Int gs ¢ the Effebie. Dibe, by tind betwish Pettera
”“*@ﬁmwmim -'ﬁ;ﬁuxéﬁmw@mﬂw%m@mmm -
ooy A ChE Untersigned fi &%’ %1 Tls Financial ngtrument 'aifentive g oFthe Biooiiis
caplialized formp that are vaed byt ot do ned Beeetn ghat have-theoeanings ateciad v tiem 1 the Commitmen;
gflé%ﬁinﬂﬂhﬁblﬁmiﬂmtm; hb el and SufMoleriey o Wbt -hétsby seknow ledgel; Bervicer agross 4s

o ynslcerdlioh, Suvipgy, This Finacil Inttriment is b  Pirehasid by, Famils Mas purs i to
o e e D e
b ke Y3, Sfviltfols fiayminiis detalle n the Peogram By ‘thmdmfmdmwwﬁwn
e Conimiimertt:as thy *Fachage Price,” “The @pﬁimmmm piioeet by Pannle Mes of e
Porchase Briogcare: (o) mchn‘md:dﬁiwtmrmwtlmw=m.|mcuwm-symmn:-
Favsin Moy (hY Oisesecution and delbvery by Funmie-Mise of the. Comenitteiit i Serviesi: () thie Balivery of
‘oplee éj’ﬁ@:mlgmamﬁimﬁ:mwaﬂ%a Pitiaiitlal ogtniieni o Tredsury o o Sffective Diate; {d) the-
l;armﬁnwﬁ?&wfww%; . o ' tsfaciibn by Servipr o sunt

‘Audite; Ropiortiiseand Data gt esibiog,

A s ettt
-apnlisable law sl have therigh; ng:narmal bysiness hours 10.condites unennguricad; nal
w@wﬁﬁhmﬂ.wmﬁmhﬂmlwmtmdamuﬁmm.pémnmmﬁﬁrmmm‘mw
;ws:ﬁ@ggmlwmaﬂu-awfmﬁmgy@aamgmmﬁm‘lwwﬁ! it drid dai elathal 16

(B)-Sorvivwrsllizcoliuet, nseond, PALBR W0 provitle 15 Trensary; Pk Mas and Fiegialg Miie:all data,
Hnfamiition ahd abeiation mfatlon Felatiig o the Prograiani borrowets 5, loassa indd Josin snodificailoms
-‘wrwwﬁwmwwm wodiffeation, under the rogram and any trigls eondustedin
“oqnnection with {be Brogram, & xequired by e Hogram Daewmsmation. ALl guch dats,
“frmation g doaunetation st Be provied o ttic Treasuey; Fayuiie Ma¢ and Praddie Magis,
“Whidi i i i AR Spesified [ the PHSghibn Bosittentition, Inaiidition, Servie-ghall provide
Sopies st execnted confrstls and tapes oflaan pools velated tothe Progeam for review-uppnrequest.

(e} 'Em‘lgqrs_hau_pmmm.mmﬂirund;mm:w&mmmmm:epwﬁngunaﬁvsmm
ditetid by Paninie Mae or Priddienic dnd Provide o Feniile Mas krid Fretetie Miis Mt wviddnge
:bﬁrx_ﬁ-éff_bhﬁwqﬁmp!ﬁnﬁnjgﬂgﬁ of corroctive-and remedia) actians a5 Fennie Mae and Freddie Mac
shall reasomalily reqyire; FreddieMec may conduet wdditione] reviews besed on.its findings n the
‘wommoctive astions tken by Serviger.
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dy Incacidivion swhy ather oblig 101t et i ivirictal site asbousting:reoBFdAhat méy bemnéed by
ggg;glgm%ﬁ% wm@;im; S N St desofid i Sl 3o o s
o Feborth dosutnonts, awif logs snd records, inclurling: atesirony eeords, related to fhe
neclirmaney of Serv cxinzomactionwitbthe Frogmm, In aﬁﬂh’im&Mmﬁaihim
phﬂmpmaysmaﬁﬂ:@pﬁlfmiwmﬁwmﬁwmryﬁbw;WMlynmmm i
FBCord.. Usiless bihurvbre dirsated By R MO ‘or Fregldts. Mao, Surviger xhall roiuln tiese
fiabgﬁfmglgﬂ? m?;bm?ﬁﬁhﬂzﬂgmm Wgwm%mmmglm%mﬂ
LRynerequired pussyantinapplicabls law. Raunie Macror Freifie) He Y 8130 nofify Serviogr
ﬂmaﬁg ;&%ﬁy}:ﬂm:wmmm Yoquireiients. rmitting from Jitgation e
avglevoly: invietigtions it diioh the: Treas Gk sty St of (48 Uekd Btkthy iidy have an
m{mm Sutvicer 4grsss lo comply :ﬁ thesy lilgasion and regulatory investigations
on

w B { D ynaswe offoctive elivity 5ESarvioos in Sapnbstion With e Brogeaneeivd
“enirialikae with\he Proprith-Botitienratisn; €M) eReively v Sl it Ssteet | s vk satin
mwmw&mm o lmwwmhﬁsnmptﬁﬁﬂ@mg&wm
Bl ;:zﬁmmmmmdhmmmmuhmfomaﬁmndwmﬁmmm

et g e oty S 4 P it
Fo'Betiides vinfldfthe Pograiii petfitriod by Servic and'jte Inepeniont surliting firy.fo.quable
FiedsiieMag1o (3431 ln dutios are soropliance sesoiof th ﬂﬂwm“w;%m 2 peviionand
‘repors il(l:ghe Rrovises mﬁmhmmbmmm utha-adminiutration putpbses,

it Wamles, 1l Goveiants, Sesvicer mikes the Tllowing sgresorttioi, warrentis and

i' o ie- Man, Freddiis Mag-and fhe, Tronsury, thy truft and asumy of wiioh are-conlinuing
m&ml&mﬂth that apyo Mwmm&m-wm-wmm.mmm
‘Dbt andutrent, Sorvicer Ggrebs to nolily P Mas EBY Pristlh Mt imiieciitoly,

)’ Servioms shafl devetop, enfuros and review on quertesty basls-foreffestivenses an internel contrl

(b -:fsgwleur-lx_lri.Wﬁwﬂﬁ,&uﬁﬁw&ﬁmnmmmﬂmIl-b;gdmmd Ineminptisrity with,
A1 AppUoRbIS Prdenti, stute-und locil laws,; Yeguintivng, segulalory guidarice, stafuis, ordindnoes,
enidegend eguireridite, inluding; Yut pet limited io, e Tuth Ju{gifﬂ!dinm%..ls UBE 1601 g ot
829, the Home Uivmesship: and Saulty Protestion Ast, 15 1) € § 1679, the Federal Tinde
Lompsdbsion A, 15 USCF41. eLs,, shie Baual Gradit Opporianity sa; 15 USC §701 ol-bel; e
FairCredit Repbitiitg Act; 15 USE § 158124 seiy,, the Rl HousifigActatid biter Fedeoal dric il
Yawar Bebignad 1 prevasit b, discrimidajory.or predatary tendling practioss snd all sppticalle Jawe
“gverning tonant rights, Sublect loake? Nowing sentence, Servicor hes obiined:or made, or will
ehipfarmake, wl govemmental approvals v registratives requirsgt pnder Ieew wisil hs obitsined or

will alspnin sl Sulisunts eessary taLiharize the performanse of its bblﬁ]emmaunder the Progam

‘wth Agretimt, The perftirininis of Services tndor the Agreemen w riot ooinflict with, or be

-pfohibiied in-any wiy-by. sy ofhar agreement or atalutoryrestriction by which:Sarviesr is baund,

—‘a -
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provided; iswbyae, thet Fémtie Maesckiiowiaghe sint agrevs fhise thiy rsen 1 Wiy,
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IN RE BANK OF AMERICA HOME  : DECLARATION OF
AFFORDABLE MODIFICATION RODRIGO W. HEINLE
PROGRAM (HAMP) LITIGATION

I, Rodrigo W. Heinle, declare as follows:

1. I am over the age of 18 and I am otherwise competent to testify to the following based
on my own persenal knowledge.

2. From December 2011 through September 2012 I was employed by Bank of America in
Charlotte, North Carolina through APC Workforce Solutions, LLC, an employment agency.
During my employment, I held the title of “Customer Relationship Manager” (“CRM”) and was
under the direct supervision of Bank of America Employees, and in particular, Mr. Jamal
Brown. My work primarily involved working with files of homeowners seeking loan
modifications as part of the Home Affordable Modification Program (HAMP).

3. My job included working with homeowners to complete their HAMP modification
applications and prepare the applications for review by underwriting. In my position as a CRM,
I was required to use several computer programs, including HomeBase, HomeSaver, AS400, J-
Portal and Salesforce.

4, Bank of America employed a common strategy of delaying HAMP applications. Delay
was achieved using tactics including claiming that documents were incomplete and/or missing
when they were not, or simply claiming files were “under review” when they were not.

3. During my employment, I was instructed by my manager Jamal Brown, to participate in
what Bank of America called a “blitz.” Approximately twice a month, Bank of America would
order CRMs and underwriters “clean out” the backlog of HAMP applications by denying any
file in which the financial documents were more than 60 days old. These included files in which
the homeowner provided all required financial documents and futly complied with the terms of
a Trial Period Plan. During a blitz, a single team would decline thousands of modification files
at a time for no reason other than the documents were more than 60 days old.

6. During my employment, [ personally witnessed my manager Jamal Brown, and other
managers and employees physically destroy packages of documents sent by homeowners to our
office via Fed Ex and other means, for their HAMP modification applications. Homeowner
applications were routinely shredded with no review by Bank of America and at times taken
home by managers in order to conceal the fact they had been received by Bank of America.
Shredding of HAMP applications took place using shredders in our offices and via a company
called “Shred It.” a third-party vendor of Bank of America. Because these packages were
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shredded without review, | have sufficient rcason to belicve borrower checks, money orders and
other forms of payment were shredded along with the HAMP modification applications.

thousand (6,000) in one day.

During my employment, and in particular during procedures Bank of America called the
“blitz,” I was also instructed by my manager Jamal Brown, and other managers, to delete
thousands of homeowner HAMP application files from Bank of America computer databases.
8.

Upon the instruction of my manager Jamal Brown, and other managers, I deleted thousands of
homeowner HAMP application files from Bank of America computer databases, as many as six
Employees who challenged or questioned the ethics of Bank of America’s practices
described herein and the resulting practice of declining modifications for false and fraudulent
reasons, were often fired,

1 DECLARE UNDER PENALTY OF PERJURY THAT THE FOREGOING IS TRUE
AND CORRECT TO THE BEST OF MY KNOWLEDGE

EXECUTED thisaaday of" February, 2017 at Charlotte, North Carolina

By ?oam L

:Roar@ W. Heinle

@”%‘bw

LoymT:
%‘fmumu\m\\‘

M
%

E
éissim Expires: 7530 Q.I
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Blumberg No. 5208

Case 1:10-md-02193-RWZ Document 210-1 Filed 06/07/13 Page 2 of 6

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

IN RE BANK OF AMERICA HOME MDL NO. 2193
AFFORDABLE MODIFICATION

FROGRAM (HAMP) CONTRACT
LITIGATION Centralived befors he

_}JLA..I A

LWﬂﬁmE Wilson J;., declare us follows:

1. Temoverthe ags of 18 and 1 am otherwise competent to tostify to the
following based on my own personal knowlodge,

2. From June 2010 through Angust 2012 I was employed by Benk of
Asmerica in Charlotss, North Carolina. 1 was first employed as an underwriter, In July,
mll,lwpmmdmCmMmmTumMmgmwhemlmpaﬁwdawmof
thirtcen employees known a5 “Customer Relationship Managers™ (“CRMs”). Inboth
positions, my work primarily involved working with files of bomeownars sesking loan
‘modifications as part of ths Home Affordsbic Moditication Program (HAMP).

5. Aswnooderwriter, T worked with & team of spproximately 100 other
mnderwriters. mmmmwmmmawﬁmmy
400 HAMP modification fijes in their pipoline at any given time, This volume was maoy
times the normal workdoad for an underwrites. It was impousible to sustain and Bank of
America bad a signifieant bscklog of applications for HAMP loan modifications,

- 4. ToJuly, 201, Bauk of Americe crcated a new depariment i tsemed the
WMWWmmmwMﬁwmtmﬁmmm
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_——— e

obligations, L'wes arnong thoss that apened the Chaslotis division of this now department
when it wes created. This department was siaffed by CRM's, Each was stpposed to be e
“single point of cantact” for customees seeking HAMP modifications. [ supervised s -
team of thirteen CRMa, Imgulqb'mviewndﬂ:eﬁlmthRmenuﬁugonmiua
electromic datsbases and compter systems, T slso segulary spoke with customers
inquiring about the statns of their loat todification when calls wers esoalated to ms.

5. Asbothae undervriter and as a Cass Management Team Manager, I usod
Bank of America’s sompurter systems to review the ststus of loass in the modification
. rocess, The computer systems I rogolerly vsed included HomeBase, HomeSaver,
AS400, I-Portal, LMA, LMF, and Seibel. I primarily weed HomeSaver aod AS400,
Using these systemsz, I was sbie to fally review terms of a htweowner’s Trial Period Plan
and the process that homeovmer had nndergono to that point. 1 conld determine the
paymexts due frony the homeownss, the date and amonnt of each payment meds, the
documents requestsd from the homeowner, the documents provided and the dates the
homeowner provided those documents, If needed, I could view the actual nsing Bank of
America’s “}-portal” system. Esseatially, T could seview any borrower’s modifioation
procoss from the siart to the time 1 'was reviewing the file on the compoter system.

6. From the start of its participation in HAMP, Bank of America detarmined
mmwmmmumw.mmmmm
documentation. Bank of America ealpalated eash homrower's debt o income ratio
(“DTI"), performed the HAMP Net Presont Value (“NPV*) test, and determined the
amount of each borrower’s trial payment by reviewing documents such as tax refoms,
pay stubs, bank statcanonts, credit reports and other financial ixformation the horrower
provided. Bank of Amerion vequired ILAMP apphicants to dooument hsir aescls and
income end would not issus a Trial Period Plan without a borrower first providing
extensive financiel docomentation, Bank of America did not fssne Trial Period Plans
based on verbal estimates of income, delt, or assets at suy time,

e S a—
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7. mnghnmk'ofAmdmmqmdﬁunmmmmWnddee
W&m-mmammmwmmm&mm
o it for months without sver reviewing them. I regularly received calls from
mmmmmsmmmmmmwmm
mmmm&wm,mmmmamﬂmmmm
Tot gotten & permenent modification or even s docizian regarding their modifieation. 1
was able to confim that homeowners had indeed sent in documents snd made fheir
paymonts using the HomeSaver and AS400 systems. Twas able to ectually view the
documents using the F-Portal system. 1t was cleer that Bank of America was rogulady
Wmmmammmmm
modifications and rot acting on the documents for naonths on Gad,

8. Mﬁmmdamm&&wm
incompiete or missing vwhen they were not, or simply dlaiming the file was “under
review” when it was not, We were imstrusted to delny snd then pnsk homeowners to
acoept sn intertial refinance so that Bank of America would profit, Once an applicant
was finally rejected efier a long delay, the bank wonld offier them an in-house altermative.
BmkofAmﬁchhuaeaﬁgbuMnb,mginguphs%,asww
the 2% if the loan had besn modifiad under HAMP. The unfortunate truth is that many
and possibly most of these people were eatitled to 3 HAMP loar modifieation, but had
littlo choiee but to avcept a more expensive and less favorable in-house modification,

9, Ummmmmmmwbmmlhmm
experience what Bank of America tormed a “blitz” Approximataly twice e month, Bank
&Amuimmddmd«ﬂn:memmgemmdmdﬂmim“ehmwf‘ﬂwbﬂhgof
HAMPappﬁcaﬁmsbydmﬁngmyﬁlcthei;ﬂwﬁmﬁddmmmmmﬂm
60 deys old. Mhduddﬁhhmmehumumhﬁpmﬁdedaﬂwﬂed
financial documents and folfy copplied with the tesmus of a Triel Perlod Plan,
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10.  Duting a blitz, a singic tcam would decline between 600 and 1,500
modification files at a time fior no reason other than thet the documents were mote than
60 days old. Bank of Amezica instructed its CRMs, wnderwriters and gther employoes fo
omier a reason that would jostify declining the modification to the Treasury Depariment,
Justifications commonly included claiming that the homeowner had failsd to retm
requested documents or bad failed to make payments. In reality, these justifications were
wntrue. [ personally reviswed hundreds of files in which the computer systems showed
that the homeowner bad fulfillsd & Trial Period Plan and was entitled 10 2 permanent Joan
modification, but was nevertbcloss declined for & permanent modification during a blitz.

11,  Onmmmy occasions, homenwners who did not veceive the permanent
modification that they wese entitled to, ultimately lost their homes to foreclosare,

12, The delay and rejection programs within Bank of America were
methodically carried out under the overall direction of Patrick Kerty, 2. Vice President
who oversaw the entire eagtern region’'s boan modification process, Disevssions took
place in meetings, some of which I atteaded, in which Mr. Keety outlined how certain
percentages o reduce the backiog had to be mst by certein dates — no matter what,

13.  Emplayess who challenged or questionsd the ethics of Bank of America’s
practice of declining modifications for false and frandulent reasons were ofton fred,
Thers was un cxtrecnely high Jovel of tumover in every HAMP related Bank of America

department that ¥ saw. Employes: worked in fear of losing their jobs if they called mny of

Bank of America's practices inte question.

14.  Ttold my supervisors that fhesc practives were ridiculons and immeoral
People who had done everything that Bank of Americe had asked of them were losing
their homes to foreslosore because Bonk of Americs had chosen not to hire encugh
underwiiiers and was reducing its backlog with unethical and even fraudulent methods, 1
raiged these concerns geveral timer in 2011 and 2012. These practices did not change.
Eveatually I was fired despite having excellent performance results,
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I DECLARE UNDER PENALTY OF PERJURY THAT THE FOREGOING IS TRUB
AND OORRECT'IDTHBBEST(FM}IG\IOWLED

mm_mm,zﬁsnmmm

By AM% .
William

E. Wilson, Jr.
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m'mg m mai‘msmsrm COURT
FOR THE DISTRICT ﬂ’ﬁ‘ MASSACHUSETTS.

: MDLN.Q;?;M |

‘IPROGMM Ccm C'i‘
-err GA EHAMP) TRA
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Lﬁnnoner}mﬁbn,dealaﬁﬁﬁermny@fmﬂmﬂw following i trive and sarece
mﬂlﬁbﬁtﬂwh@ﬂ%‘% .
- Tmammmmsrmm&mmmwﬁwmeWdWﬂ
mmnwmfdlmmﬂ%ﬁmwmmvmm it
S e A R e e e Lo
Shatior Gammrofus‘g Mtigatmj Mmmgu, :Begummg in iﬁm & s-yﬁﬁcqu puﬁfoh nfmy
job daties @dmyﬁm mmwmmﬁwmﬁaatm&apﬂﬁmmm
mioditioation: ﬂsmnfﬁu mmmmamw tfmwm

_' swidk Banka&‘ﬁﬁi&hﬁ»rﬁqufmd peol Apylying for ammmﬁzmm
m&mﬁmmwmmwmwwmmmmwmﬁm
Hiroighd _..'j,'ﬁmerwmmmmmm9mmo,mﬁmmadmm:
'ﬁm’l Peuod Phns,ha,scd onma}m ,;-r_;-., tarfioms

Do i ok A o Yty 5 Ti oo i fhding it of.
;mwaﬁﬁmmﬁwmdwﬁedmm&mﬁf%w mmm%
mpwawmﬁmmwm mh N ™
Bmmwmd e daté 1he Bortpwe e :
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&mmms “xq!,aml . mﬁmwm R ,

% Bzgimﬁgmzoog Iwgujmy sppk;@gpe@hmﬁommmdﬁmw
reﬁoamms, mmmwmmmmmmmmmﬁmsfm-
Expected Pmmmthaamadiﬁmm Uikitig fie Bank of Astibrica mmﬁﬁsmlmm
hmdw&ofeu@mmhﬁmmmﬁmmmmmdmmmmof
mwmwm«mw nodifigations }alsosawmo;dsshqmagﬂmﬂenkof
America employees had told peq;&ieﬂmﬂ&lmﬁnﬁ biad. mt been rm:w mm ﬂm
mmsymmmwofwﬁawmﬁmmmm This whs consistent
wlﬂxtheummetmsmymlleaguea ol Tweze given. We wors tald to lie to custorers and,

cimmtumamkofmmwmdeamﬁﬁaﬂMmdﬂmﬁmm _

m@&:ﬁsaﬁan mthin 311 dayam* ' ﬂmse ﬂocuiﬁems, and it did mmaﬁum
lmdermﬁng staﬁ't@mmpimm;undmﬁngﬁnmm : § ‘

sepeiy %Wm* smmmmwmmwmm wwmﬁwf

_mﬁ&honmocmgﬂxamfwsm«fﬁmeawﬂ&mﬁmt Wewmregniaﬂydﬁlle& |
| ﬁamwasmowf; i ,_feﬁsﬁ@mmwﬁwmmmmsm_
mﬂﬁwﬁnmiwm mﬂﬂ? w&cbhfﬂwﬂﬁs mﬁu&dbyiymgmmm Bm:

ul:mmemmhMMMwm%mm ﬁsn,ﬁiiaot,ﬂmre
haﬂﬁemnowﬂwwwoﬁqwe?kmﬁmthemﬁ
. i mﬁf gaslt@.un '.-. o

e

Aders sp#ctﬁc&lls;otdbmd my célieagm# amd fhp to hol"d

financia) docummtaBWm submitted-for. a;ieastthintydaw tlnc&ﬂaw dnyxpmﬁtm

afAmmmaﬂ cﬂnsnde:rman}r of taett aacummmhaspayﬂubm bmmatmmm be.
e anmg h‘eﬂusaawnw muld hmrm wamly ﬁm{; odifiogtion:

Exhibit 4| Page 3



Case 1:16-md-02193-RWZ Document 216-2 Filed 06/07/13 Page 5 of 5

8 Thyse and othie sintilay mstnwﬁonwﬂén&ﬁm m:mmiaty 'j '
s b i it S i o 1 0ty A i oo s
and Tvase Sl given perfyatinge Wodl Jwﬁﬁcfas ’Employm mmwﬁadbrw &
:p:ota oi‘plas*ing a.apwﬁn mmﬁar tzf mmmis iiﬂaivmlnsnre. includmg acoounty in which the
'bonowﬁﬂﬁkﬂa HAMP Tﬂiil ?:md.?la;t Fﬂréﬂmﬁﬂm B qulegmrwhn plaﬁed-‘omormmr
anmnm into fbmlem mamvmmmhmdwdma&honus ﬁmknf&minaahﬂ gave:
eriplotees gk carde o il sioss ke Targst o4 Bed By Begondas rewinds for piacing:
a¢oouits info foreclostie.
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Case 1:10-md-02193-RWZ Document 210-3 Filed 06/07/13 Page 2 of 8

IN THE UNITED STATES PISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

IN RE BANK OF AMERICAHOME | MDL NO. 2193

AFFORDABLE MODIFICATION

PROGRAM (HAMP) CONTRACT

LITIGATION Centralized before the
. Honorable Rva W, Zob

This Document Relates To: ‘

All Actions

DECLARATION OF Theresa Terrelonge
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1, Theresa Terrelonge, declare as follows:

L. Iamoverﬂ:eggepflsandlmoﬂ)ewﬁsewmpmmmsﬁﬁvtoﬁefoﬂovﬁng
based on my own personal knowledge.

2. - From June 2009 through June 20101 was employed by Bank of America as 2
“collector.” Most of my job consisted of speaking on the telophons with homeowners who were
ca]lingrsgardlngaloannmdtﬁml:ionthatﬂmyhadappﬁedfnraspartoanmeAﬂ’ordab!g
Modificatjon Progrm (HAMP). My job could be accurately desgribed as a loan level servicing
Tepresentalive. |

3. Iregularly reviewed the HAMP requirements and procedurss on the U.S,
Treasury Department website (htip; i | able.gov). Idid this an my ovwn as Bank
ofAmmicapmﬁdodmuuiningmmfomaﬁmmgurgﬁngHAmmdlwmdmhnwml
washﬂdngabommhomqom calling in. Most, if not all of my colleagues and supervisors
didmthavemihbkﬂﬁning,@dncgﬁm;mupeﬁemehmoﬁﬁhgmoﬂgages,mdm&iﬂy
not regarding HAMP requirements and procedures, Loan level service representatives hed i
mdergo some kind of training at least every six weeks, Almost ail of these trainings included
wriften materials. Most of the training I yecall involved the use of systems and other ministeriel
work. BmkofAmaﬁcadidnotpzoﬁdcmemauymImw“iﬂlminingmgardingHAMP
rqumhﬁs,appﬁmﬂem@gewlenﬁngm,wﬁemofmwemhﬂﬁngm
homeovmers about.

4, lnthewurscufmywmk,ImglﬂaﬂYspohtohomeownﬂrsmminquiﬁng
ebont the status of their HAMP loan modification. I reviewed information regarding the
borrower on Bank of Axserica computer systems such as HomeSsver and AS400. These
computer systems allowed me to view terms of & Trial Period Plan including amouts of trial
payments and the dates they were du, the date and amount of each payment the homeowner
mdatoBﬂnkofAmcﬁca,mﬂthadaEeachpaymmtwasloggedashmdngbmmcdwd. The
computer systems also allowed me to view the date the borrower had sent sach financial
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document to Bank of America. [f needed, I could also view the actual document the borrower
had sent electronically using Bank of America’s “i-portal” computer system.

5. Although HAMP allowed a servicer to issue a Trial Period Plan based on
“onverified” verbal representations from applicants, this was not Bank of America's practice.
Throughout the time I worked there in 2009 and 2010, Bank of America determined whether
applicants would recejve a HAMP Triat Period Plan and celeulated the amount of the trial
payment based on the borrower’s monthly income and other factors including the borrower’s
debt to income ratio. Bank of America also performed the Net Present Value test that EAMP
required before deciding whether to issue the borsoiver 8 Triel Period Plan. Bank of America
calculated the borrower’s debt to income ratiop and performed the Net Present Value test by
reviewing financial documents the borrower provided, Bank of America required BAMP
applicants to document their sssets and income and would not issue » Trial Pesiod Plan without =
borrower-providing extensive financial documentation.

6.  Based on what I observed, Bank of America was trying to prevent as many -
homeowmers as possible from olrtaining permanent HAMP loan modifications while leading the
public and the govermnent 1o believe that it was making efforts to comply with HAMP. §t wes
well known among manegers and many employees that the overriding goal was to sxtend as fow
HAMP loen modifications to homeowners s possible,

7. Mpuch of my job consisted of speaking to people who received HAMP Trial
Period Plans, made their trial payments, and who were ealling to inquire about the status of their
expected permanent loan modification. Using the Bank of America computer systems I saw that
hundreds of customers had made thigir required trial payments and cent in the required
documents, but had not received permenent modifications,

8. My collcagues and I were called into group msetings with our supervisors on &
regular basis. The information we received in group meetings showed me that Bank of
America’s deliberate practice was to string homeowners along with no intsrtion'of providing
permenent modifications. ‘We wers instructed to inform every homeowner who called in that
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their file was “under review” — even where the tomputer system showed that the file had not
bemaccessedmmmﬂjsorwhenthehomeowmrhadbemrejectedfuramodiﬁmﬁm

9. My colleagues and I were instructed to inform homeowners that modificstion
documents were not received on time, not received-at all, or that documents weze missing, even
when, in fact, all documents were received in full and on time,

10. OnctacﬁcBankqummicagsadwdelaythemodiﬁwﬁonprminmlvad
telfing homeowners who applied for & HAMP modification or who were 1o a Triel Period Plafo
resubmitﬁnmdﬂhfomaﬁonmchﬁmethcycaﬂadminqmnnbomapmdingmodiﬁmﬁon
Bank of America then treated any change in financial information a3 justification for considering
the homeowner to have restarted the HAMP process. vanamnllchm:lgemﬁmncial
information or correcting an error that Bank of America made will canse Bank of America to
restart the application process undes the pretext of changed financial information,

1. WheankofAmeﬁmpmchamd'bamﬁﬁmoﬂmsenicm;inchdingwhmit
bought the servicer itself - as it did with Wilshire Credit, Bank of America forcad the
homwwnnstomhutﬁnmodiﬁwﬁonproeess.‘%ahomemrcaﬂedmgmﬂingu
modification started with sncther servicer, my eo-workers and 1 were instructed to say that Bank
ofAmeﬁcahadmrecmdofthnmudiﬂcaﬁmmofﬂmpaymﬁsmchommmakudymde
under the modification. We were instructed to make this stetement even when Bank of
Ammim’ssysmshowdthsmwnms'modiﬁwﬁmmdmvbuspaymeM&mdmwhm
mmmﬁommmmmmmmuwmwmmmm
servicer and should have received a permanent modification.

12, Bunkofﬁmcﬁcammﬂmiyigmmdmmpletedlmmdiﬁmﬁmsmddidmtmt
ths loan &8 having been modified in its computer system, Even efted a homeowner signed and
returned modification documents (both trial modifications and permanent modifications), Bank
ofAm&rica’ssymmmnﬁnuedtoshowtheloanasde!hquentBmkofAmedcamﬁmmdto
send delinquency notices, continved to report homeovmers as delingquent to credit reporting
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agencies, and pursued foreclosuze, 1 saw multipls instances of people who had lost their homes
to foreclosure despite having fulfilled all requirements of their Trial Period Plans,

13, When an account or attempted modification was considered “closed” it meant that
thehomeo\vnuwuu]dnotberecehingamodiﬁmﬁonmdw&ﬂdnﬁenbefmhgmﬂecﬁbnsm
foreclosure. The production goals Bank of America placed on its managers were based on how
many accounts they could “closs” - meaning bow many homeowness they could reject for the
loan modifications rather than how meny modifications they could snccessfully complete,
Managers received bonuses if their teams met or excooded produstion goals.

14, angms,intupn,pushedthpirpmﬁmﬁon goals on the loan level employees.
Employees were awarded incentives such as $25 in cash, or as a restaurant gift card based on the
nvmberufaccoum_stheynouldolnscinagimdaynrwmk—muninghowmanyapp]iwﬁm
for loan modifications they could deoline.

15, Ipersonally witnessed employees and managers close loan accounts based on
information that wes obviously wrong. This included closing accounts, and declining Ioan
modifications based on the homoowner’s failure to provide certain documents or information
whun.infmt‘itwas.appammﬂnmm]oanﬁlemdfmmtheelecﬂﬁnicaymdmwd
{electronic databases imcluding AS400, HomeSaver, HomeBase, and others) that the homeowner
had provided the very information claimed to be missing,

16. I witnessed employess and managers change and falsify information in the
systemsoirmord,andremuvedﬂcmmtsﬁomhomabwm’ files to mske the sccount appear
ineligible for a loan modification. This included falsifying clectronic records so that the records
would no Jonger show that the homsowner hed sent in required documents or had made required
payments. This was done so that the file cauld be closed, the homeowne:'s effort to obtain 2
loan modification could be rejected, and the manager could mest Bank of America’s production
goal for the given week or month.

17.  Bank of America ofien avoided extending HAMP modifications by sending non-
HAMP modifications to bomeowners who had applied for a HAMP modification. Thess aon-
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HAMPmodiﬁmtiomwmtypicauymwommsfmmehomwmthanwhatﬂmywm
cligible to receive under HAMP — but they were atWMrms and more profitable for
Bank of America, I fielded dozens of calls from homeowness who had waited moniths for a
HMmodi:ﬁcaﬁonandmconﬁlsed,andoﬂmintears,whentheymceiwdamodiﬁcation
that appeared nothing like what they were led to expect.

18,  Bank of Ameriea nsed group meetings to convey production goals, adjustments to
protoco] for speaking to hemeowners, adjustments to information we were expected to give (or
mtgivé)hommwnammdoﬂmmfammionmrdmgthnjobsoﬂmhvdmprw&nuﬁm
These group meetings were conducted by a manager. The agends and itinerary for the mestings
wesmmﬂmwﬁaemﬂ.-mmar,hm conveyed the information to loan
level representatives verbally, but often: showed us the B meil he received with a summary of the
content he weas supposed to convey in the meeting. In addition to group meetings, loan level
service representatives received information regarding general policies and procedures, new
progrms,mdcmﬁinda:iﬁcmiomtopmmmsﬁasmaﬁ.

1%, Throughout my tenurs at Bank of America, Inan level servicing representatives
were constantly being evaluated, We received written eveluetions known as “scorecards” on a
weekly basis via e mail. These scorecards evaluated employees based on criteria including the
number of customer calls they took each day, the mumber of mimutes they spent on each call, snd
whether they gave the homeowner too much information. Employees received negative
evaluations and negative comrments if they spent too much'time on the phasie with & particular
homeowner in an effort to answer their questions or if they gave what Bank of America
corsidered to be too much information about the modification process.

20.  Loan level servicing representatives regularly conducted much of their work vin ¢
mail and used e meil extensively both regarding general policies and procedures and regarding
particular [oan files. We regularly e mailed with supervisors and managers, other departments,
andcustonmrcgardmgpurlwnluloms While some information that was contained in some of
the E mails could be reflected in electronic systems such as AS400, HomeSaver, or HomeBase, it
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

IN RE BANK OF AMERICA HOME MDL NO. 2193

AFFORDABLE MODIFICATION

PROGRAM (HAMP) CONTRACT

LITIGATION Centralized before the
Honorable Rva W, Zobel

This Document Relates To:

All Actiens

Declaration of Steven Cupples.
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1, Steven Cupples, declare as follows:

L. Lam over the age of 18 and [ am otherwise competent to testify to the
followitig based on my own persopal knowledge.

2, I was employed by Bank of America until June, 2012. I worked for
Countrywide Home Loans gs a Loan Originator and a Loan Officer and became a Bank
of America employee when Bank of America scquired Countrywide,

3, Beginning in 2009, my work involved Bank of America’s efforis to
modify morigages under the Home Affordable Modification Program (HAMP). 1was
titled an Underwriter throughout the time I was employed by Bank of America. In Juge,
2011 Y was promoted 1o a Team Leader where I supervised a team of 11 1g 15‘
underwriters, At various times, my job included certain special projects regarding Bank
of Americe’s efforts under HAMP.

4. In April, 2009, T was assigned to a special project in which a team of
employees identified customers who weze in defeult on their mortgage and solicitad them
for internal Bank of America refinances, 1worked on this project for approximetely five
months. ,

5. In Septexber, 2009 1 was among a team of mnderwriters to receive
training to underwrite HAMP loan modifications. This training lasted for a weck, It
covered basic underwriting topics such es the documents used to verify income and basic
methods to caleulate 2 borrower’s monthly income, This treining did not cover
substantive HAMP requirements, or hasic information naeded to underwrite 8 HAMP
applicstion. The other underwriters and I &id not receive even basic training on how to
use the HAMP waterfall formula, how or when to use the NPV test, the guidelines set out
in Treasucy directives, or other busie aspects of HAMP,
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Case 1:10-mc-02193-RWZ Document 210-4 Filed 06/07/13 Page 4 of 7

6. Beginning in September, 2009, my job consisted of underwriting HAMP
loan modifieations. I leamed the guidelines on the job, Underwriters could access
document images using Bank of America’s IPortal document system. However, sl
pertinent information was tecorded as data poits in one of Bank of America’s computer

e

b

systeyns. Using these computer systems, I was able to view virtually all relevent
informoation regarding a borrower's loan and loan modification inchiding the modified
payments dus under a Trial Period Plan, the dates payments were due, all documents the
borrower sent in an effort to obtain a HAMP modification, and ail information nesded to
deternmine whether a borrower was cligible for a HAMP Trial Period plan, and whether
they fulfilled a Trial Period Plan and should be receiving a permanent ioan modification.
7. At the time | was undarwriting loans, it was clear thet Bank of America

bad not dedicated sufficient wnderwriters, staff, or even basic supplies like the printers or
herdware needed to keep up with the volume of HAMP loan modifications. Bank of °
America executives including Rebecoa Mairons, John Berens, sud Petricia Feltch wers |
made aware of some of the most obvious shortcemings, but Bank of America made no

substantial effort thet I sew to fulfill its obligations under HAMP in anything that could

be described as a good faith or honest effort.

8.  Anobvious problem I noticed almost immediately was that Bank of

America had not changed its regular loen servicing prograns to account for HAMP, A

delinquent loan would progress from regular servicing, to collections, loss mitigation, and

to foreclosure, just as it had before HAMP started. If Bank of America intended to use s
HAMP to reduce the number of defaults and foreclosurss es it claimed, it would have
inserted HAMP as a mendatory step in the loan servicing program across the board,
Thstead, Bank of Americe was running HAMP as an ad-hoc, paralic! program. Loans thet !3“
were eligible fo be considered imder HAMP, and even loans in which the borrowers
fulfilled Trial Period Plans, were still sent to the foreciosure department, The system

LT Ry MR
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Bank of Americe used either made no sense, or was nothing more than an effort o give o
false appearance of complying with HAMP requirements when it was not.

2. From the start, Bank of America determined whether an applicant would
teceive a HAMP Trial Period Pian based on written financial documentation, Bank of
America calculated cach borrower’s debt to income ratio, performed the HAMP Net
Present Value test, and determined the amount of the trial payments due by reviewing a
botrawer's tax returns, pay stubs, credit roports and other financial documents. Rank of
America would not iseue a Trial Period Plan without a borrower first providing extensive
financial documentation, and it did not issue Trial Period Plans based-on verbal estimates
of income, debt, or assets at any time,

10.  Bank of America retained outside vendors to manage the documents being
sent to and received from borrowers applying for HAMP modifications. Urban Lending
Solutions was one of the vendors tasked to receive and upload financial documents fom
borrowers. I quickly realized that if the Joan had documents that were sent to Urban,
those documents would be scattered over various links in thé compirter systems, The
dommentswepremgbmmeyoﬁancm]dnmbovicweduaingasinglesystem. An
underwriter would need to know to go to other systems such as TPORTAL, LMA, LMF,
or HomeSaver to review documents the bomrower had sent. Most underwiiters did not
know that they needed to look for documents in multiple systems and ofien assumed
documents had not been sent. As a result, many horrowers were dectined loan
modifications they should have received,

11, For approximately six months in the first half of 2010, I was placedona
special project to help analyze Bank of America’s performance under HAMP. ‘This
involved generating a variety of reports to measurs various facets of Bank of America's
HAMP processes. Much of this analysie involved trial and error to generats the types of
reports that would be most useful, For example, we had Teports gemerated that ‘would
measure the nomber of HAMP applications recejved, numbet of loans in stages of
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Case 1:10-md-02193-RWZ Document 210-4 Filed 06/07/13 Pape 6 of 7

delinquency, how long loens sat in cach stage of the HAMP process, the number of frial
payments customers had retumed, the number of loans assigned to each underwriter, the
particular types of documents customers had been asked to return and the documents they
bad returned, performance by region, department, and by individual employee, and a host
of other {opics, Infmmaﬁon could be tracked by region, subject maiter, individuel loan
numbes, and by dozens of other categories. I regularfy subrmitted requests to Benk of
Americe’s offices in Plano, Texas for reports to be Eenerated reparding any of these
topics. Typically the reports were returned in a matter of hours or days - depending on
how busy the Plano office was at a particular time. Ifound that Bank of America's
systems captured and stored the data needed to perform just about ey report I could
think of and was eble to gencrate reports quickly by putting ail sorts of data points on
excel spreadsheets.,

12. I observed that Bank of America reported to the Treasury department and
made public statements regarding the volwne of loans it was successfully modifying, and
the efforts it was making to catch up with the volume, Ofien this ivolved double
counting loans that were in different stages of the modification process. It also involved
counting loans that were entitled to modifications as having been modified only to.
foreclose on those same loans later. It was well known among Bank of America
enployees that the numbers Bank of America was reporting to the government and to the
public were simply not true.

13, Employees who challenged or quesiioned the ethics of Bank of America’s
practice for any reason were often fired. There was an extremely high level of turnover
in every HAMP related Bank of America department that I saw, Employees warked in
fear of losing their jobs if they called any of Bank of America's practices into question,
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— I I A IE BY THE
: S G NUMBERS

374 | 269 192

Criminally Charged_ | Convicted Sentenced to Prison

- e |
o= B charged with

scamming

Wall Street
brokers criminally
charged with
securities fraud

homeowners

Borrowers

criminally 000

charged with
defrauding
banks

$10 Ky
Billion ‘r"" Billion
In Government Cost

Bankers
criminally
charged
with fraud

&

Recovered from JP Morgan,
General Motors, Goldman Savings Iif SIGTARP
Sachs, Morgan Stanley Recommendations

+ Others Are Implemented

Recoveries include homeawner refief
Charges are not evidence of guilt | Many defondants awalt trial and sentencing

Hincludes two v d on | and twa vacated due to desth or cooperation

*Includes two reversed on appeal EXhlblt 7| Page 2 As of January 4, 2017,



LETTER FROM THE SPECIAL INSPECTOR GENERAL

I am excited and honored to introduce vou to SIGFARP. We are

special agents, imvestioators, auditors, and Torensic specialists Protecting taxpayer

conducting oversight through audits and eriminal investisations.
e F 5 dollars and

agency burt 2 program: TARP—a program thal goes beyond dhe bank programs drives

bailout of 2008 and is far from over. Congress requires a dedicated SIGTARP's mission

ot “special” inspector general because of TARP's massive size and

Unlike most inspectors general. we conduct oversight not of un

unprecedented niture. Under curvent TARP programs, Treasury will

pay up to $14 hillion through 2023. As a watchdog over these dollars, we will investigate and aulit
harmful and costly fraud. waste, and shuse. We will find crime, identify cost savings, and recover
money lost to fraud.

SIGTARP IS A 40 TIMES RETURN ON INVESTMENT

SIGTARP has already had a significant, positive impact—far greater than wonld be expected
for oure small size—and we will continue that positive impact in 2017,

We will stand guard over the more than $10 billion Treasury will pay through 2023, (6 139
mortgage servicers (like Ocwen and Wells Fargo}, and to 19 state agencies, 390 cities and other
local partners, and hundreds of contractors.

This year. as a law enforcement ageney. we will also work to recover TARP funds lost 1o fraud.
And we will not be o burden on taxpayers, With $10 billion in recoveries from our investigdions
{nearly §9 billion of svhich was recovered last year). we have already generated a 40 times return
on investnent compared to our annual budget.” Already in fiscal 2017, the Government
recovered $52 million frem owr investigation with the Department of Justice inte Ally Financial
(formerly GMACY). This recovery exceeds our 2017 budget request, and helps offset the $2.47
hillion in losses that Treasury sulfered on the principal TARP investment into Ally:*

We abso save the Government money as SIGTARP anditors have identilied $2 billion in cost
savings since 2013. Fach quarter. Treasury spends approximately S1 billion on TARP housing
programs, so in 2017, we will be looking for waste, mismanagement, inefficiencsy;, and situations
where dollars are ut risk of being Jost 16 fraud. Already this vear, we identilied costs savings in the
5811 million blight demolition program. We recommended protections from overcharging arl
back room contracts, which Treasury is implementing, which will suve up (o $161 million.

Right now. we are auditing how 19 state agencies spent nearly $700 million in administrative
expenses paid by Treasury, I there is waste. we will find it. Already in this fiscal vear, we have
caught and exposed $8.2 million in waste by « Nevada stte agency contractor whe spent federal
dollars carmarked! for homeawners on parties, a cockeail bar, employee gifes. a Mercedes Ben, lor
the CEQ and more. SIGTARP recommended that Treasury fire the contractor and require the
state agency to pay Treaswry $8.2 million, Treasury has not tauken this action.

We achieve additional Government cost savings by deterring fraud and waste. Qur exposure
of waste in Nevada, and eur publicly announced audit, serves to deter waste and fraud for
ihe approximately $30 million a quarter Treasury pays to state agencies for their expenses i
administering a TARP program.

! A of end of fiscal year 2016, vecovery number includes full homeowner refiel by Goldman Sachs.
Wty Finanieal pand Treasury TARP divdends and interest for Treasury taking on risk. Treasury wiote off the loss en the principal investmend,




SIGTARP makes Government better
and our nation’s banking, housing,
automobile, and securities industries
safer and stronger

In addition to returning money lost to fraud or waste. SIGTARP's work keeps onr nation’s
industries safe. The bank fraud that we have found, and comtinue to find, hurts bank lending,
We shut down homeowner abuse in all 50 stares. The fraudulent sales tactivs we have found,
and continue to find, in the mortgage-backed securities industry fravdulently drives up traders’
sales commissions. One example of how we made the auto industry safer is the result of our
investigation with LS. Avtorney Preet Bharara, where we found criminal conduct by TARP
vecipient General Motors that led 1o deaths and injuries.” In the wake of our investigation, GAT's
federal regulator changed its practices, and auto manufacturers now have a quicker response
rectily defects, with vehicle recalls skyracketing from 20 million in 2013, to 50+ million in 2014,
and 31+ million in 2015,

Our past record shows that SIGTARP delivers., and we are poised to deliver equally strong
results in the future. We deliver through targeted law enforcement and audit strategies. Sworn to
protect TARP programs funded by Americans, we guard these dollars from fraud, waste, and ahuse
by not following precedent. Instead, we design our own oversight techniques — techniques thi
](‘\'t‘rug&‘ hest pl‘:lclict’s with data ;mul}ﬁcs and trend ;muly.-;i.*;. Rigbi oy, W al'e una]}‘f.ing clatar and
conducting trend analysis 1o find crime proactively in the $811 million demeolition program, vather
thun selely relving on tips and referrals.

As a result of SIGTARP investigations
88 bankers criminally charged,
including 2 this quarter

44 bankers*
already sentenced to prison

Although most hanks are now out of TARP, our special agents continue Lo investigate crime in
those banks, particularly where Treasury took a loss. In 2017, we anticipate more bankers indicted
and convicted, based on this quarter’s results:

* A failed TARP bank chaivme: was sentenced to five years in fedeval prisore. He was the
42nd banker (and 186th defendant} we investigated 1o be sentenced to prison. His fraud took
down the bank causing §7 million in Treasury losses,

* An officer at a bauk currently int TARP was seiienced to 18 months in federal prison.
His Iraud nearly caused the bank to fail. hurt its ability to repay Treasury for TARP, and burt
its ability to lend to the communits:

' Wrcludes ong reversed on appeal,

W His oHfice deferred proszeution of GM. GM: (1) admitted Falieg to disclose 2 safety defert to the Hational Highway Traffic Saiety Admnisirafion snd miskading
U5, ronsumers about that defect; i2) agresd to significant corporate changes to prevent the criminal conduet fiom repeating; and (3) paid $900 miicn b 1he
Government,




¢ The CEO and vice president of u fuiled TARP Dasnlk were indicted. Both were criminally
charged in a fraud scheme

Our special agents and investigators continue to nvestigale crime in prior (and current) TARP
banks because it hurts lending, and cawses Treasury and taxpayer losses. Just as a bank robber
must he prosecuted even if he repays what he stole, so must a banker who defrauded a ank that is
now oul of TARP. The reason is clear: they are more likely to repeat their crime if not stopped, und
to hurt bank lending in the future. We have a significant number of epen hank investigations, as
well as investigating serious crime in the TARP-demolition program, and other areas.

With our new investigative method of
finding bank fraud, prosecutions are
maving quickly compared to the past, and
we recoup Treasury and FDIC lost funds -
money then available for the government
to spend or reduce the federal budget.

1 am excited to work with vou, and would welcome an opportunity to lk 10 vou further about
how SIGTARP can add value in the upeoming vear

Respeat[ully,

CHRISTY COLDSMITIH ROMERQO

Special lnspector General

W fn indhctment contains an aliegation thal a defendant comniitted a ¢rime, Every defendan is presumed inndcent uniil and unless proven guilty.
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15,000 applications and a process rate of only 2,575 applications per month,
JPMorgan will be rushing to review applications through the September 2017
deadline, which could lead to improper evaluation of homeowner applications. ‘
One rule that JPMorgan has been breaking is the Treasury rule to provide
homeowners the opportunity to re-amortize their mortgage which could lower
their mortgage payment after six years to bring their monthly payment goes dovm. ‘
Treasury has found that JPMorgan failed to notify homeowners in HAMP that they
were eligible to re-amortize their mortgage and lower their payments.

Bankof America |
= o |
36,632

/9%

111,138

Homeowners fell
Homeowners People in HAMP 1':}5%;2'::12;3321
denied for HAMP now or before

$129 million

Seurca: Treasiry, IMP Program Volumes - December 2018, accessed 1/T 9/2017; Treasury, Response to SIGTARP data calt
1/17/2017, SIGTARR analysls of Treasury HAMP dota.

Bank of America also has one of the worst track records in HAMP, SIGTARP's
investigation of Bank of America defrauding HAMP led to a 2012 Department of
Justice agreement with Bank of America.*” Treasuty found that Bank of America
needed substantial improvement in complying with HAMP's rules in 5 of the last
6 quarters. This should be unacceptable given that Bank of America has already
received about $2 billion from Treasury for HAMP.%

* Risk of Waste — Overcharging Treasury: In 2016, Treasury found that Bank of
America has overcharged Treasury by hundreds of thousands of dollars found
in Treasury’s sample. Bank of America reported incorrect infermation about the
delinquency status of several second liens that were extinguished through the
HAMP Second Lien program, resulting in more than $400,000 in wasted tax
dollars, including almost $150,000 on a single loan. Treasury requested that
Bank of America perform a lookback analysis to determine whether there were
other instances of misreporting.

¢ Wronghully denying homeowners admission into HAMP: Bank of America
denied 79% of all who applied for HAMP, which requires deeper Treasury
scrutiny on whether Bank of America is properly evaluating homeowners. In
the second quarter 2016, Treasury found more instances of Bank of America
wrongfully denying homeowners for HAMP. With a backlog of 29,075

Exhibit 7| Page 6
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‘ applications and a process rate of only 3,285 applications per month, Bank of
America will be rushing to review applications through the September 2017
deadline, which could lead to improper evaluation of homeowner applications.*
* Miscaleulution of income: Bank of America has one of the worst track records
of any large servicer on miscalculating homeowner income. Miscalculation can
lead to Bank of America denying a qualified homeowner for HAMP or set a
higher mortgage payment for people in HAMP.
* Risk of waste—Failing to reduce principal despite being paid by Treasury
to do so: In the HAMP principal reduction program, Treasury pays servicers
typically several thousand tax dollars per loan to reduce the outstanding balance
‘ of underwater mortgages. Treasury found that Bank of America failed to reduce
| the principal despite being paid by Treasury about $4,500 on average to do so.
Bank of America did not reduce these homeowners' underwater balances until
Treasury later inquired about the status of these loans, showing the risk of
waste, and the power of oversight.

i”"ﬂ""’\
Nationstar
MO AGE

RTG

53% || 209,262 | | 28L33
Homeowners People in HAMP ‘i‘:s;fng‘”‘t'a“;fyfi)

. now or before -
denied for HAMP W ' $168 million

Sourve: Treasury, IMP Program Vatumes - December 2016, accessed 1/13/2007: Treasury, Response to SGGTARF data call
L/1 772017, SUGTARP analysis ol Treasury HAMP data.

Nationstar also has one of the worst track record in HAMP. Nationstar's
violations of Treasury rules have been widespread spanning multiple quarters.
Nationstar has shown little improvement and, even appears to be getting worse.

® Wronghul denying or failing io offer homeowners HAMP admission: Of
all large HAMP servicers, Nationstar has the worst recent track record in
wrongfully denying ot failing to offer homeowners admission into HAMP.

¢ Wrongful cancellation of homeowners ous of HAMP: More than 58,000
homeowners whose mortgages are serviced by Nationstar have fallen out

| of HAMP, representing taxpayer payments of $168 million to Nationstar.

Nationstar has wrongfully cancelled homeowners out of HAMP. This has
serious consequences, as 47% of homeowners who have fallen out of HAMP
through Nationstar have gone into foreclosure or otherwise lost their homes
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In re Bank of Amerca Home Affordable Modification Program..., Slip Copy (2013}

2013 WL 4780848

KeyCite Yallow - Nagative Treaimond
m;ﬁmw::fm. Bank of Amarfoa, N.A., D.D.C., Agrl

2013 WL 4759649
Only the Westlew chtution fe cirrently available,
United States Distriet Comet,
D. Massachnsetts,

In re BANK OF AMERICA HOME AFFORDABILE
MODIFICATION PROGRAM (HAMP
CONTRACT LITIGATION.

M.D.L No, m;—mga—m
Sept. 4, 2013.

MEMORANDUM OF DECISION

ZOBBL, District Tudge,

*I In this comsolidated litigation, individmal bormowers
from atoumd ¢he country clmim thist Bank of America’
smismanaged thair roquests for loan modifications tnder
the Home Affordsble Modification Program (“HAMP™).
Pleiniiffs sow seek o resclve the issuc of liability on &
classwide basis. They move to contify tecaty-gix classcs,
one for each sate in which nomed plaistifts reside.

wwrw. hmpadare.co
visited Ang. 22, 2013),

The HAMP wmodification process begins with &
preliminary svahustion by the morigage servicer of the
botrawer's eligihility. From April 2009 through eprly
2010, wnder the Treasury Department’s Supplemental
Directive 09-01, fhe sarvicer conld we s bomower's

then (socording 1o cach TPP) the sarvicer would provide &
pwmsnent HAMP mwdificotion. - That permanent
modification would become effective on the Modification
Effoctive Dato, the fist day of the month afier the last

Bak of America is ome of many moftgage lenders apd
sexvicery that participeted o HAMP and jesued TPPg,
Flaintifty are s sumber of individual borrowers who claim
that they emered imo TPPw scrviced by Bank of Americs
and made all the tequired trial payments, bat did not
neceive sither » permement loan modification o & wiitken
denlzl of eligihdity by the Modification Fffective Date.
They sssert claims for breack of comtract, breach of the
fplied covemnt of good faith ond Goir
promissory estoppe), and unfair sand decoptive anis and
practices.

couples from tworiy-six difforent statcs. They now seek
to certify twonty-six differont classcs, one froem cach state
they repescent,’ on the fesue of liability, They propose the
follrwing class definition:

*2 Al individools with home morigage loams oa
properties in [state] whoso loans have boen serviced by
Bank of Amerioa and who, cinoe April 13, 2009, have
coterod into & Trisl Period Plan Agreament with Rank
of America sod mede all tial paymean required by
fheir Trial Period Plan Agreement, ofier then
borrowers to whome Bank of Americs tendered either:

{8) A Home Affordable Mostgage Agreement sent to
the bocrower prior to the Modification Effiective Date
spocified in the Tris! Period Plan Agrecment; or

() A vrittm denial of eligibility sae w fhe
borrower prior 10 the Modificetion Effective Date
mmmmmmmm

© 2016 Thomson Rewlers. No claim (o original U § Government Works. 1
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in re Bank of America Home Atfordable ModWication Program..., Sip Copy {2013)

2013 WA, 4750840

Dockeet # 208 (Mot} o 1. The torm “Trial Perlod Plan
Agreemens” is defined to inclods caly TPPs fmued
under Supplemenial Ditective 09-01. Id. at 22

H. Legnl Standard

Federal Rule of Civil Procedure 23 goveras chass
certification. The district eourt may only certify = clag
after a “rigorous analyais of the proroquisitos established
by Rule 23" Smifow v. Sw. Bell Mobile Tel Sys., 323
F.3d 32, 38 (19t Cir.2003); ree alvo Wal-Mort Storves, Inc,
v. Dukes, — 1.5, ——, —, 131 8.CL 2541, 2551, 180
L.Ed2d 374 (2011). Under Rule 23(a), a party sccking

class ceptification mest chow that

() the clase is so numeroms that joinder of a0
mambers iy impracticable;

(2) there arc questions of law or fact comnon to the
olaax:

(3) the claims or defesses of the ropreseniative
partics ane typical of the claims or defenses of the
clasy; and

(4) the representattve parties will fely and
sdequately protect the itseresta of the class.

Fed.R.Civ.E. 23(a). Thees four roquincinents are known as

iineroaity, commonality, typicality, snd adeqaacy. See
Smilow, 323 F,3d at 38,

In additicn, the party secking cortification anust show that
one of the of Rule 23(b) is met. Pinintiffs
seek to proceed under Ruls 23(b)(3), which allows & class
mf“hwﬁnﬂsmmmﬁma’h‘rmfm

Fed R.CivP. 73(b)(3)

“Whea appropriste, an action may be twought or
mhﬁnduachmmﬁmmﬁmtwwﬁwlw
imsuon.” Fed R.CivP. 23{c)4). Here, plaintiffs asek to
ewuﬁﬂ:eirtwnty-mchmsmiyu to lishility; they
propose that demages should be rasolved separatefy in
subsoquent proceedings. CF Swffow, 323 F3d ar 41
{Elven if individualized WO NECOINETY
to calemlste damages, Rule 23{c)(4) ... wonld still allow
lhemthmﬁnhmﬂwchasmmwwﬂiﬂ
isgues.™).

2016 No

I, Axtadyshe

To achieve cemtification, pluintiffs umet “affirmatively
demoatrate” thut they hyve met the reqoirements of Ruds
23, Wal-Meoi, 131 S.CL at 2551, “I‘l']his.[ﬂwy]nmt
be prepared ¢o prove that thene are in fact

numerous partiss, common questions of law or fact, eic.”
id

A, Ascertaimabllity

&3 Although pot explicily mentionad in Ruls 23, one
esscnfial prerequisite for olass certification ia that swy
proposed class muwt be sscertainable. In other wonds, the
cluse st be defined by objective crideria that mpke it
“sdministratively feasible for the cowt to determine
whether 8 particular indbvidual is 8 member.” 74 Gharles
Alan Wright ¢t al., Faderal Fractice & Procedure § 1750

depends on when Bank of America sent parmancat Toan
wodification offers, but the MHA Summary Jatshase only
shows when permanent fosm  modificstions  twere
mlmnﬁm&mdmmldqnbamm

there were relatively few borrowers in that sivation, and
that they condd be idemtified and removed from the
proposed clesses by sdjusting the sonrch dgorihm, See
id In any cese, “the clase does mot bsve 1o be 20
ascertainsble that every potential member be

to uriginal U, S (:-overnmenl Works
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In re Bank of America Home Affordable Modification Pragram..,, Slip Copy (2013}

2013 WL 4750840

and objective that “the general ontlines of the membership
of the clam arc determinsble.” Wright et al, supra, §
1760, Plintiffs bave therofore satisfiod the treshold
requirernent of ssceriainability.

B. Rule Z3(x)
As described sbove, Rule 23(2) sets forth four maadatory
requirements for class centifioailon. 1 discuss each in tum.

1, Numerosity

The mmmerosity requicement is met if “the clawy is 8o
mumerony that joinder of all members in impeacticabls ™
Fed R.Civ.P. 23{a)(1). This standard ‘“‘loes not iapose a
preciso smawrical requirement,” but clasees of forty o
more are generally comsidersd fzmercus,
Connor B. ex rel. Vigurs v. Patrick, 272 FR.D. 288, 202
{D.Masz.2011),

*4 Plaintith’” expert examined a random sample of 3,000
lmmdwmﬁmﬂyam that were: givea trial

$70 F.30 443, 460 (16t Cir 2005)).

2, Commonsaifty
Commonality asks whether there ars “questions of law or
fact common o e chss” FodRCivP 2(a)2) It

WNnﬁsﬁrmza(nj(Z),ulugn anowering that
question will “drive the resolution of the Btigation.” Id.
(quoting. Richard A. Nagarcda, Class Certification in the

2017 Thomeon ha claizn

Age of Aggregate Proof 34 N.Y.U. LRev. 97, 132
{2009)); 3me olso 1d. ot 2556,

The paimaty common question thet plaintiffs advence is
whether Bank of America breachad the TPPs it hewd o
mmmwmmmmam

date; Bank of Americs ssgues thay did mt.
‘While cach individual class member bad ¢ separsic TPP,

it appeare the relevant trrms of each TPP werw cascntiafly
the same; only the emoont of the icis! pryments and the

I} Govemn Works
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nead only show that it will “resolve an issue thet & central
o the validity of each ane of the claims in one stroke * Id.
The corroct nferpreiation of the THPs i surcly central ©
the validity of each clasy membey’s contract claime, amd it
can be resolved for each olass member in a singla
decizion, It therefore presents » saificient common isms.
See Gavdin v. Smon Mortg, Servs., Civil Action Wo.
11-1663-JST, 2013 WL 4029043, at *5 (N.D.Cal. Ang.S,
2013) (‘By dJetermninimg whettier the TPP is an
eaforceable comizact and ‘whether the pariies’ perfotmance
obligatines are dally conmined within i, the Court can
resoive pn jgewe central o the visbilily of the Proposed
Clas Members' clsins.”). Bt see Coompusano v. BAC
Home Logns LP, 2013 WL 2302676, at %6
(CD.Cal Ape.29, 2013} (finding & lack of commanality
in part becanse herpeoting the contracts at issue might
not compleiely resolve the parties’ diggrute).

This satpa issue of how the TPPy should be inderpreted is
also ceatrsl to the walidity of plaintiffs’ ofher claima,
Phaintiffs’ claim for breach of the implied covenant of
good faith end fair dealing depends on their costention
that the contract required Bapk of Amarica to provide
either & pevmsancot modificetion or e writien denfat by the
Modification Bffective Date, since ths implisd covensnt
“may pot ... be iovoked o creeis rights and dnties pot
ofwrwise providod for in the existing oontraciuel

jonship.” Laison v. Piaza Home Mortg, 708 F.3d
324, 326 (13t Cir.2013) (cmission dn originl) (quoting
Uno Rests. v, Bos. Kenmnore Realty Corp., 441 Mass. 376,
405 NE24 957, %64 (Mass.2004)) Their altesnative
chim for promissory estoppel insists that Bank of
America prooised in each TFP i provide a pennanent
modification ot a wiittea depial by ée Modification
Effective Date—-the same questice teised fn
the breach of contmact clafin. Az for plaintiffs® cisim of
unfeir and deceptive acts and practices, it is not aotirely
clear what acts and practices form the baxie for that claim,
but to the extext plaintiffic cluigm fhat Baok of America
avted unfairly by breaching their TFPs intectionally and
in bad fiith, they raise the same cotaumon interpretive
izsue of whet Bank of America’s dutiss were padex the
TPPs.!

5 Benk of America abbo ergues that differences amoong
the lawe of the twenty-gix different staie=s at insus defeat
commopality. But gleintiffs sock o cestify 8 separsic
clase fior each atate, that the same state aw
appliea to all persons within esch class. Of course, ™
cotnt nmet be carafil not 10 catify top meny grovps .
Kiay v. Humana, Inc, 382 F.3d 1241, 1262 (11ih
Cir.2004). The problems that arige fiom certifying many
d:ﬁrwﬂmuham«n.howvumm
of ¢z ndindicetion dhat atwe

addressed onder the muperioriy réquirensent of Rule
23)(3). CF Inre Am. Mod. Sys, 75 .30 1068, 1088 (6th
Cir.1996) (fnding plaintiffy bad fdled to sliow

for & eationwids clags bocause “Tilf more than & fow of
the laws of the fifty uintes Jiffer, the districs jndgo would
face sn impossible tak of msiructing & jury oo the
relevant Jaw'); TAA Wright et al, ssprg, § 1780.1. The
assexted diffevenoes in sinie lsw across the different
proposed classes do not prevent commonality within esch
clush,

1 therefore conclads plaintiffs have shown their proposed
classes meet Ruls 23(a)(2)"s conmonelity requirensest.

3. Typleality

The typicality reqniremant iy sapixfiad if “the claims or
defonnes of the representative parties afe typical of te
claims or defonses of the clise.”” Fed R.Civ.P. 23(a)(3).
“The clatms of the entire class nsed sot bs dentical, tat
the class repregentatives must generally ‘possess the same
intcrests and suffor the sams injury” s e wnnemed class
membess.” Commior B, 272 FRD. at 296 {quoting Gen.
Tel Co. of the Sw. v. Faleers, 457 V8. 147, 156, 102
S.Ct. 2%, 72 LEd2d M0 (1982)). In penexal, 2
representative pleintifl s sufficiently typical if his clebms
and the class membary’ claims (1) arite from the asie
svent, peactice, o course of condisct, and (2) are bazed on
the same legal theoty. See Garcla-Rubiav v. Calderon,
§707.3d 443, 460 (15t Cie,2009)

At the broadest level, all of the named plaintiffs* claims
acise from the same allegedly woongfol practive—Bask of
America’s Firilure 1o provide & penmanest modification or
a written dendal by the Modification Effective Deto—and
are based oo the same legal theorics, However, Bank of
America raises & mumbar of particular ismues with respect
10 cestain named plaintifts,

Firat, Bank of Amerlos argues that plaintiff Kimberley
Getrpe and pluiniiffs Matthew Nelson and Angelics
Huabo-Nelson {“the Nelsoms™) are not actually members
of the proposed chsecs, Specifically, it claines they did
not make all of their trinl period payments in & timsly
faslion. See Mot. &t 1 {defining (he clasass to incliade only
bostowers who “made all trial payments required by thefr
Trigl Plan Poviod Agreement™). Bank of Americs’s
argumenyt plxinly fuils as o George, who timely made all
three of ths trial paymenhs roquired by her TPP. Bauk of
Amarica anly tasks George with nonpayment bacanse she
fell behind after Bank of Amsvica granted her o “Trial
Offer Extonsion,” which extended her trind plan bty an
additionsl month beyond the Modification Effective Date
wﬁedhhum m#m(semmnwl.),-nu

2016 Thomsen Reuters. No claim lo origingl U.S. Government Woks. 4
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& Bx. 24. But Gearge asserts—1like the other mombers of
ber proposed class—thet she hod fully complied with her
TPP by meking the tuve payments it specified. Any
subsecment late or missed payment i not dizectly relevant
1o ber cleim. Az for the Nelsoss, the recard shows »
disputed imsue of fact over whether they made their third
wial payment in a timely fadhion. Compere Schoolitz
Decl, § 31 & Exs, 127-128 (indicating the Neloons® first
three trisl payments were those that posted on June 18,
July 10, and Scptembar 15, 2009, making the ¢hind trisl
payment late), wich Docloet # 248, Ex, 65 {Ayres Decl), §
12 & n 16 (indicating the Nebsons" first threa trisl
peymenty were fhose that posted on May S, June 18, and
July 10, 2009, muking all theec poymomts timely).
Plaintiffs" evidence on this disputed qoestion js eufBeiont
0 show the Nelsoms" typicality for present purposes. If
mwmmn.mmmu

Marie Freeman, and Fason Volpe are mot typicat beveuse
they entered imts TPPe with Wilshire Credit Corporation
(“Wilshire™}), not Bank of America. Wilshire ip descrided
in the coimpleint as & “sobsidiary or aister company” of
Bank of America Thid Am Compl., § 167. Losns
proviously serviced by Wilshire are appacently now
sesviced by Bark of America, and the standwed jermg of
the TPPs ismed by Wilshire oo apparenty identical to
those ismed by Bank of Americs. Howewer, (e

Agreement with Baak of Amorica”™ Mot at 1. The
Alvarengas, the Halls, Freeman, and Voipe emered into
TPP» with Wilshire, not with Bepk of America. And this

N Rewers, No

America, and show why Bank of Ameros should be
liable for dhe alloged breath of Wilhine’s TPPs, That
showing may be simple, bwut it may not—espevially whare
the alicged breach was commitied by Wilthire (which
modifioation or o writien

imdividual issues frostrate any confidence i the ability of
these named plaintiths to reprevent the proposed clasecs.
See Swanson v. Lord & Talor LLC, 178 FRD. 36, 41

Bank of America argues, most of tho named plaintiffs are
not typical of the proposed clesses.

*8 Bank of America’s argumenty do cest substantist doubt

proiected in their absence.”
Fal-Mart, 131 S.Ct. at 2551 1. § (quoting Faleon, 457
U.S. at 158 n 13). Hewe, the claim thet the named
plainiffs seck to advance on behalf of their respective

-y
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classea is that the TPPy yoquired Bask of Amcrica o
mﬁbammﬁiﬁeﬁmwnwﬁﬁmmw
the Modification Effsctive Dete, end thgt Bank of
Amesica is Lable for demages if and when it fxiled to do
80. As segards that claios, the remining named plaintiffs
are typical of their classes; they aach received a TPP from
Bank of America with terms Hbe thoss of the otber clans
mensbers, and Bank of America failed to send them eithar
& permanet modification or a vritten denial by their
fvapective Modification Effective Dates. Beyoud that, any
individual differences betworn the remaining named
plaintiffs and the class members are prinarily relovest to
the predominance cequirement of Bude 23(b)3) rather

than the roquircment of Ruke 23(a)(3). See
Gaudin, 2033 WL 4029043 ot %56 (finding typicelity
sstisfied in a similar case).

I therefore find that the mamed plaintiffs othor than the
Alvarengss, ths Halls, Freeman, and Volpe raise chims
that gro typical of the proposed classes

4. Adegquacy

Muqmcy_ of representstion requires thet  “the
the intovests of the clas.” Fed R.Civ.P. 23(a)}{4). This
prerequisite hug two parts: “(1) the stiorseys represcating
hmwhmmwmm&e
¢lam represcnitntives must 2ot have inferests entegondstic
w or in oonflict with the tortamed memphers of the elsss,”
Connor B, 272 FR.D. nt 297 (citing Andvews v, Bechtel
. Corp, 7180 F2d 124, 130 (Im Cir.1985)).
Flaintiffs” connse]l here ave expericaced Hisigaiors with
years of experience in class sction work; I have no
diffioulty concheding that they can sdsquatcly represent
the proposed classcs. 1 also see no conbict of Interest, and
Bank of America hes identifizd wome, between the
remaining named plaintiffs and the other members of the
m classes. The adeguacy requircment & thus

C. Rule 23(0)3)

Plaintiffs seek to certify their propossd claescs unger Rule
Z3(b)(3), which anthorizes n class action where *the
questions. of law ar fact cormmon v class members

members, and .. & clam sction s Mpeior t other
availshle mothods for firly and officiently adindicating
the controversy.” Fed R.Civ.P. 23{b)(3)’ Certifying a
claes under Rule 23(b)3) requites “s close lock at the
case bofore it is accopied as & class action.” In re New
Motor Vehtcles Canadian Export Antirust Litig., 522

2016 Thomson Reuters. No 1o

al

F.3d 6. 18 (Ist Cir2008) (geoting Amchem Prods. v.
Findsor, 521 U8, 591, 615, 117 8.Ct. 2231, 138 L.Ed.2d

- 8
Eé

susmbess together.” Wasre Mpnt, Holdings v. Mowbray,
208 F3d 288, 206 (lat Cir2000). Howtver, the
peedominance standard is “fir more demauding than fw
commonality requirement of Bule 23(a}2). i re New
Motor Vehicles, 522 FAd at 20 (quoting 4mchen, 521
US. st 624). Dociding what questions prodonuinate
requires the court to “formuiste some pradiction as to how
g?iﬁcimwmphym”l?mugw,MFﬁn

&8 to that iusse. Sec In re Nassaw Cnty. Strip Search
Cases, 461 F.3d 219, 196-27 (2d Cir2006); Falenting v,
Carter-Wallace, Inc,, 97 F.3d 1227, 1234 (h Cir.1996)
The Fifih Circuit, on the other hand, bas hedd ¢t
came of action, e a whole, mwst gatisfy
prodominance requinemont in order for plaintiffe
ety o cless ou eny Jamas. Castano v, 4m, Tobacce Co.,
84 F.3d 734, 745 o 21 (5 Cir.1995). 1 need not decide
whick position i comrect. Even assusning phyintitfs need
oaly show comnon questions predomingse os the sprcific
issue of lisbility, mot the entir: cause of action, they have
failed tc make that showing.

that plaintiff’ TPPe were eoforcesbls contact: spportad
by connideration, SnDocht#ﬁﬁMmal'Deciwu

s e eyt e P b -

8 Government Works. 6
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$-11. That decision iz mpposted by & mmber of recent
cireuit court cases. See Corwells v. Wells Fargo Bank,
Nos. 11-16238 & 11-16242, 2013 WL 4017279, at *4-6
(9th Cir. Aug.B, 2013); Young v. Weils Fargo Bank, T17
F.3d 224, 233-36 (st Cir.2013); Wigod v, Wells Fargo
Barik, 673 F3d 547, 560-66 {7th Cir.-2012).

og,
Amicas, Inc. v. GMG Health Sys., 676 F.3d 227, 231 (iat
Cir2012)." The socond slemwent—plaintifh’ own

piyments,” id. § 1.A;
that he “live(d] in the Property™ and it was his. “prinvipal
msidm"idﬂx;mmmuhmwhh
ownership of the property, id § 1.C; that he would
“provide [ ] documeatation for all meome,” i, § 1.0, that
all the docmests and information he had provided wese
tree and correct, i § 1.E; and that he would obtain credit
compeling if required 1o do so, &4, § 1.F, In addition, cach
borrower had to make the required trial payments @ &
timely basis. 74 § 2, The new coblipations imposed oa
plaintiffs by their TPPa aro the consideration thar they
provided to Bank of America. Sez Mem. of Decision at
0-10; Third Ass. Compl., § 520; sve also Bosque v. Wells
Forge Bank, 762 F.5upp.2d 342, 351-52 (D Mass.2011);
Duymic v, JP. Morgan Chase Bank, Civil Action No.

O 2018 Thomsan Reulers No ¢laim o

10-10380-RGS, 2010 WL 4825632, at *3 (D.Mass,
Novi24, 2010) (moting that asimils TPPs reguined
plaintiffe o “provide documeststion of their cumeat
income. make lsgal represemmtions shout their pervone]
circomatanoes, and agree 0 undergo aredit connseling IF
requested to do s0™),2

Plaintiff A live in the property as his prineipel residence?
Did Pinindiff A obtrin credit counseling if required o do
so?7 Did Maintiff A meke his trial payments on o timely
basis? Did Plaintiff B provide scowste documents
pecmitting verification of all bis income? Did Plalntiff B
Live in the property oe hin principad reaidence? ..” And po
on, ad 50 om, and 80 on, for each chligation of each
member of sach of the twenty-aix olasses.

Of octrse, the more exisience of these individusl
questions & 00t encugh to show thal ey pradomines,
Predominance is not “detetmined simply by counting
noder: that is, by determiming whether there are more
common fssues of more ipdividual imoes.” Butfer .
Sears, Roehuck & Co,, Nos. 118029 & 12-8030, 2003
WL 4478200, at *4 (7ik Cir. Avg22, 2013). Common

morigage payments before beginning her TPP, Compars

L Government Works ¥
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Docket # 224, Ex, 4 at 71-72, 76-77, 125 {imficating
Galsso hed the finanoisl ability to make her fll
morigage pavments), wih Docket # 248, Bx. 79
(indicsting Galssso's credit card debt was cxceasive).
Bormowers were requirad to omtify that fhey lived in the
morigaged property ax their principal residmnce. Rsak of
America'’s Joconds indicate that named plaintiff Dacren
Kunsky did not live i the morigaged property as his
principal residences, se¢ Docket # 223, Ex. 92: bt Kumky
bimecli has testified thet be did live in the propenty at the
relevant time, see Docket # 243, Ex. 84, Borrowers wens
requited to obixin eredit comnseling if Bank of Americs
asked them m do 20; named plaintiff Afssyon Balds wan
sslad 1o obiain credit counseoling, but nover did, because
{(sh» testified) the phone mumber that Bank of America
gove her did not work. Ses Dacket # 224, Fx_ 15. Finally,
borrowes were mguired o pxovide doouments pemmitting
varification of all of their income. This is the individual
question that arizes most frequently, given the Kafksesque
buzeanczecy that devided which docaments were required
of which bomowors. Bank of Americs ssecrls that mme
than a quarter of the proposed class representatives failed
o mmm fhe necessary docaments, and bae produced
mme svijence in cach cage o back ity essertions.
Plaintiffs dispute Bank of Axdiesica’s assertions with
respect 00 cach borrower. Bud those digputes, Like off the
others discussed sbove, can only be decided by individaal
inquities imto each plainkif®s performance. Factmel
questions like fhese cannot be resolved by just

Toourds, clecics] asglstnee, wnd objective criteria.”

Flaisttiffs radee scveral arguaments thet eoek o avoid fhese
individaal questivne. First, they arguc that Bpnk of
America wonld only iswue o TPP when it was satisfisd

@216 ! Reuleis, No %3

provided docomentation for alf incoms thet I reoadve . *);
i § LF ('l Servicar requiccs mo to obtain eredit
counseling, T will do 50.”). Moreover, (e first sentenca of
each TPP indicates chat Bank of Americs is only required
to provids a pemaanent modification if the barower's
“representations in Section | coatioes iv be troe in all
moteria]l respecis.” id pmbl In ofier words, each
bomrower had ongeing obligations that continued aficr she
enitered] imto hér TPP.® The mare foct thet each clasg
memniber roceived a TPP is not soongh & show that they
cach complied with all obhnml::du' the
TPPs—enpecially pinge Bank of Axnerics adduced
oot in fact comply with their oblipations,

#12 Next, plaintifiy claim Bank of America has waives]
any objection to individual borrowess” noaperfrmance,
Plaintiffs rost largely on Section 2 .F of the TPPs, which
states (as relevant): *If prior o the Modification Effective
Dats ... tho Servicer [Bank of America] datormines that
[the borrower's] representations in Section J are no Jonger
troe ad comect, fie Loan Documents will not be
modified and this Plan will terminme™ TPP, § 2.5
Phintifls chaswstovize this provision as placing » duty on
Bank of America to verify the botrower's represenintions,
&0d to raise any objections (o those representations,
before the Modification Effective Date. Another federal
district cowrt recently sceepted n simily argument
regending a similar TPP, holdiy thet vnder this provision
ihe comt was nof requited to comsider whether the
individeal borowers sctuslly performed but only whether
fhe defeadant mostgge servicer detenmined that focy
performed. See Gaudiv, 2013 WL 4029043 ot *7-8.

1 & oot find et aggment persvssive, Plaindfis’
individual pecformmmee is a necessary part of their breach
of contract claim; unless plaitiffs actually performead,
Bank of Awerica is not Hable undes the coatract, See TPP,
bl (stating Bank of Amesica will provids & permanent
modification: only if the horrower i “in complisnce with
this [TEP]"). Beotion 2.F does nothing o change that. It
snys that if Pamk of America doer detemine the
bowower's  represciations ae  fie bafore  the

Moreover, plaitifs® interpretation would “render lergs
swaths of the TPP sugaiory” Foung, TI7 P3d mt 235. It
wonld mean plaintiffe weee a0t netuslly required to
petform any of thelr obligations under Section 1, as long

U Works
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a8 PBank of Ameria fiiled fo discover the
nooperformence before the Modificstion Effective Dots,
‘While I ncad not conchuafvely interpret this prevision of
the contract now, | consider plaintiffs’ imterpretation of
Section 2.F so mlikely % snoceed that it does not canse
Couamoy questions to predodminate, Soe Waste Mgme, 208
F3d at 298 (deciding predomimance requires “some
prodiction a2 to bow specific issues will play owt™), T
youch the sams conclusion with respact to plaintifh’
smstive argument thet Bank of Americs waived
plaintiffs’ ncoperformence by simply accopting plintiffs*
trial payments. Cf Borgue 762 F.Supp.2d at 351-52
(ooting borrowers” wial paymeats were already sequired
by “their podisputed pre-existing mortgage losa
obligations™),

In sum, whether Bank of America in linble for breach of
conlract dopends on marerous individual questions about
cach clws member's perforrmmncs, Those individual
questians predominale over the questions common to the
proposed clasees, Plaintfh' breach of contract claim
therefore camnot be certified under Rule 23(b) (3) *

members, See ngry note 5; of Third Am. Compl., § 530.

2016

4. Unfalr mnd Decoptive Asty xnd Practices
Finally, individes] questions sbo prodominete on

questions of plaintiffs' parformancs discusesd
Campisano, 2013 WL 2302676,
ﬁM’ljmmmﬁrds.pmeheﬂwh

conduct bresched the boen modifieation agreements.
Bocanst pladntiffs have not shown that fhore are questions
capeble of classwide recolution relating to the breach of
the modification sgreements, neither in the allaged
faimess of those supposed breaches.™) To tha axtent thea
claims are based on other wofair practices, there ars
individus] fachaal issiee a8 to whether each plaintiff was

actoally affiected by the seme alleged practices. See supra
notes 3 & 6 of WelMort, 131 S.Ct wt 2551 (no
commaomality where plaintiff did not saffer the same
injury from the same peaetice),

2. Superiority
*14 As wall as fuiling the prodominence requirement,
plainsiffs’ proposed clamses alyo fail e supesiority
roquirenwent. Superiarity looks to whether “a class action
i superior to other svnilsble methods for Jaidy and
efficiently adjndicating the conirovemy.” FedR.CivP.
23(bK3). Plaintiffs argue thet lability can bc more
seificiently determined on a classwide basis rather than an
an individoal basis. See Swock v. Credit Suisse First
Boston, 230 FRD. 250, 273 (DMuam.2005) (ssperiority
is met where “the piscemes! adjudication of mimerous
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press one by one”). Thess arguments ere certainly This cape demonstrates the vaet Svstration that many
forveful; but they sre ontweighed by the wmanageable Americams kave Rt over the missnagernent of the
d!ﬁwhyﬂﬂwwldmdphinﬁ!&'tmydx HAMP modification Plaintiffs have plansibly
proposed cless actions, As described sbove, plaintiffs® alieged that Bank of Amorica uiterly fuiled to adminigter

claim; or it would attampt to msolve them all, and wind (deacribing e different experienves of cech named

cotangied in sech pleintif's plaintiff), Plaintiffs’ claims moay well be meritorisus; bat
facte. Neither option is See Wal-Mar, 131 they rest on 50 many individual factual questions that they
SCr at 2560-61 (defendant i entifled in Htipate its ocamaot senwibly be sdjudicated oo & chuswide basis,
defenses to indjvidual cladms); Fed R Civ.P. 23(M)GKD) Beogme plaintifth bave filed to meet the predominsnce

(waperiorily depeads in part on “the lkely difficaltios in aod supediority foquirmsnts of Rulke 23(6)(3), wir
managing a elasy ecfion”). Morcoves, os the meny motion for claes cectification (Dacke: ¥ 208) &s DENIED.

individwd plalotiffs are notmally well-motivaicd to bring *15 Plaintiffe’ motioas to compel discovery (Dockatd! &

amy cleima they might have in order to save their homes, 126) and their motiom w0 strike (Docke42 & 263) oo
This is not & case where class action treatment ix required also DENTED.,

FedR.CivP 230)IHB) (uporiority depeads i parton AUl Cltatiens

Supmlamentard

WWMIMnbm;ﬁwmmmmyWPm“mmwmnt
Oiroctive 10-01 {Jar. 20, 2010), evofable af hiips/iwww .

hmpadmin.comiportalprograme/doosamp_sarvicarad1001 e,

201 Thomeon toom L Goverrment Warks 10
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n

T4% 123 Alaska loans bolong to borrowers meeling the class dafinion.
mmmmmmawummwm.mmdmm,
which the parlies describe es “random,” inoluded 51 loans from Alzeke (aboul 21% of the esserted tote? of 241 such
ham)mmlyswmmcaummommmwwammm;mm
would be highly unikely In & Suly random sample. | nevertheless conclude plaintife have produced suffoiant
evidencs to mest thelr burden.

mmamdmmwmammmdam“mumm For

M'mismhmlmi.'mm not mean merely that they heve all sufferec a violation of tha same
LEdzd?:rol‘aréz(ﬁumwm){m Gen, Tol Co. of the Sw. v. Fadoon, 467 U.S. 147 157 102 8.00. 2384, 72

thmmmMMMFmethm
Yotk class; and the Halls and Volpa intended f0 reprosent the propossd Pennsyivania class, Each of these
wate classes is repraseriied hy other ramed plaliific who maat the typlcality requiroment, so the disqualiicetion of
thase named plaintiffs does not ber certificaion of any of these casses,

If & plalniifT secks damages, he muat elso show causation and the emont of . So8 Amices, 676 F.3d a1 231.
But those elements are distinet fram the jssus of Babilly, and pleintiffe seek ooly on flebllly. V. in re
Nassau Cnty., 461 F .30 ot 226-27; Valentnn, 97 F.3d at 1224,

The partise do not discugs whethor the represendations In Section T constiiute duties imposad on the bomwer,
mmmmmbnartdmmmmwmmmmmrsmorcmmusm(wmzm):
13 Wiiliston on Conlracts § 387 (West 2013) o/ Mem. of Decleien &t 6-10 (considering both obigations and

2018 Thumson Reuters No claim lo original U5, Govetnment Works 1
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